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Abstract

Whenever an accident is caused by the combination of human and natural factors,
we are faced with various forms that can have different rulings and be different
from the combination of human factors. This article uses a descriptive analytical
method to find the rulings of these different forms. If a person intended the result,
that is, the occurrence of the accident, or had knowledge of it, there is no doubt that
all responsibility falls on him. Among the two cases where a person has ignorance
or suspicion of the occurrence of the accident, due to the limitations of the article,
only the case of ignorance, which is the most controversial, has been examined
Among lawyers and Islamic jurists, both Shia and Sunni, there are three views: all
responsibility falls on the human factor, denial of responsibility from the human
factor and attributing the accident to both factors, and considering a portion of the
responsibility on the human factor, which is the latter view approved in the article.
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Extended Abstract

1. Introduction

Determining legal and criminal liability becomes exceptionally complex
when a harmful event results from the intersection of human actions and natural
forces,. While traditional legal frameworks often address the “conflict of causes”
involving multiple human agents, the involvement of natural factors—such as
earthquakes, floods, or pre-existing medical conditions—presents unique chal-
lenges for establishing a causal nexus,. This article investigates the legal and
jurisprudential implications of these “mixed” scenarios. The central problem
addressed is whether liability in such cases should be attributed exclusively to
the human agent, exclusively to the natural factor (effectively exonerating the
human), or shared between the two,.

The scope of this research is particularly focused on instances where the hu-
man agent is “ignorant” (lacking intent or specific knowledge) of the impending
natural event, as cases involving clear intent or scientific knowledge are gener-
ally settled in favor of full human liability,,. By examining Shia and Sunni ju-
risprudence, Iranian law, and comparative perspectives from Common Law and
French Law, this study seeks to provide a structured framework for allocating
responsibility in modern judicial practice,,.

2. Research Methodology

This study utilizes a descriptive-analytical method to explore the multifacet-
ed nature of causation. The methodology involves several key stages:

. Conceptual Clarification: Defining “force majeure” (external, unpre-
dictable, and irresistible events) and “Acts of God,” while distinguishing be-
tween internal and external natural factors,,.

«  Taxonomic Analysis: The author categorizes scenarios based on the
human agent’s mental state (intent, knowledge, or ignorance) and the temporal
relationship between the human act and the natural force (precedence or subse-
quence),,.

e Comparative Jurisprudence: The research examines classical Islam-
ic jurisprudential examples, such as the “opening of a container lid” (fat’h al-
mashk) subsequently spilled by wind or an earthquake, to extract underlying
principles,.

e Legal Evaluation: The study analyzes current Iranian statutes (e.g., the
Islamic Penal Code and Civil Code) alongside French and Common Law doc-
trines to assess how modern legal systems resolve these conflicts,,,.
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3. Research Findings

The research identifies three primary scenarios regarding the human agent’s
mental state:

1. Intentional Utilization: If a human agent uses a natural factor as a tool
(e.g., abandoning a bound person in a flood zone to cause death), they are held
fully liable, as the natural force is viewed merely as an instrument of their intent,.

2. Scientific Knowledge: When an agent lacks direct intent but possesses
certain knowledge that a natural factor will intervene (e.g., knowing a victim has
a fatal allergy or that a storm is imminent), this knowledge is legally equivalent
to intent, resulting in full liability,.

3. Ignorance (The Core Conflict): In cases where the agent is unaware of
the natural factor, the research highlights three distinct jurisprudential and legal
schools of thought:

o  Exclusive Human Liability: Proponents argue that the human act is the
“cause of the cause.” Without the initial human intervention, the natural factor
would not have had the opportunity to cause the specific harm,. Some jurists
also argue that because natural forces cannot bear legal “debts,” the human must
carry the full burden,.

o  Exoneration of the Human Factor: This view holds that the natural
force acts as the “direct agent” (mubashir), which typically supersedes the “re-
mote cause” (sabab),. If the natural event was unpredictable and unavoidable, it
breaks the chain of causation between the human act and the resulting damage.

o  Proportional/Relative Liability: This view suggests that when both fac-
tors contribute to the result, the liability should be divided according to their
respective degrees of impact,,.

The research finds that while traditional religious texts are often silent on
these specific nuances, modern forensic capabilities allow for a more precise de-
termination of impact percentages,. The author argues that the Relative Liability
theory is the most equitable, as it prevents the unfair imposition of total liability
on a human agent for outcomes partially driven by irresistible natural forces,.

4. Conclusion

The study concludes that the attribution of causation is fundamentally a mat-
ter of customary perception (urf) rather than abstract philosophy,. In the absence
of explicit statutory provisions in Iranian law regarding the combination of hu-
man acts and unpredictable natural forces, judges must rely on general principles
of justice and jurisprudential interpretation.
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The article advocates for the adoption of proportional liability in cases of
“ignorance.” This approach aligns with the rational principle that an individual
should only be held responsible for the portion of harm directly attributable to
their actions or omissions,. By recognizing the role of natural factors, the legal
system can move away from “all-or-nothing” liability toward a more nuanced
model of justice that reflects the complex reality of modern accidents and med-
ical interventions.
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Abstract

The criterion for distinguishing between the claimant and the defendant has faced
conflicting opinions among the jurists of Imami jurisprudence regarding the pres-
entation of evidence. Therefore, elucidating the criteria for distinguishing between
the claimant and the defendant in Imami jurisprudence is essential for the imple-
mentation of justice, conflict resolution, and the reconciliation of the opinions of
jurists. Using a descriptive-analytical method, the results indicate that among the
various definitions of the claimant and the defendant provided by the jurists of
Imami jurisprudence, the perspective that regards custom (urf) as a determinative
factor in identifying the claimant and the defendant is more robust. This is because,
due to the lack of a concrete legal definition for the terms ‘claimant’ and ‘defend-
ant,” custom becomes the key determinant for these two roles, and the differences
in definitions arise from the clarification and limitation of their customary and
linguistic meanings. Nevertheless, a precise elucidation and limitation of this cus-
tomary criterion, along with an analysis of disputes from both its Subject Matter
and purpose, appears essential. The subject matter of a dispute is what the parties
refer to; thus, a change in the appearance of the wording and the subject matter of
the dispute can lead to entirely different outcomes. When it comes to bearing the
burden of proof and taking an oath, either party can be the claimant or the denier. If
the purpose of the dispute is the central factor in decision-making, there will only
be one claimant and the other will be a denier, and Actions will be taken based on
the principle of evidence. Clarifying the relationship between the relevant areas in
jurisprudence and the two mentioned theories, and choosing the preferable theory,
is instrumental in accurately identifying the claimant and the denier.

Keywords
Customary Understanding, Criterion (Manat) , Denier, Subject Matter of the Law-
suit (Mahat) , Purpose, Result.
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Extended Abstract

1. Introduction

The fundamental judicial principle in Islamic law, particularly Imami juris-
prudence, is encapsulated in the rule: “Evidence is upon the claimant, and the
oath is upon the one who denies” (Al-Bayyinah ‘ala al-mudda’i wa al-yamin
‘ala man ankar),. This principle is also reflected in modern legal systems, such
as Article 1315 of the French Civil Code and Articles 1257 of the Iranian Civil
Code and 197 of the Civil Procedure Code,. Despite its universality, the law
often fails to provide a precise criterion for distinguishing between the claimant
(Mudda’i) and the denier (Munkir).

Accurately identifying these roles is essential for the implementation of jus-
tice and the resolution of hostilities, as it determines which party bears the bur-
den of proof,. However, this identification becomes complex when a party may
be viewed as a claimant from one perspective and a denier from another. This
research aims to elucidate the criteria for this distinction in Imami jurisprudence,
focusing on the role of custom (Urf) and analyzing the conflict between the
theories of the Subject Matter of the Lawsuit (Masabb) and the Purpose of the
Lawsuit (Gharad),.

2. Research Methodology

This study utilizes a descriptive-analytical method to address the core ques-
tion regarding the relationship between customary criteria and existing juris-
dictional theories,. The research involves a comprehensive review of diverse
sources, including:

e Primary Jurisprudential Texts: Classical and contemporary Imami
works that discuss judicial rules and principles (Qawa’id al-Figh),.

*  Legal Doctrine: Contributions from prominent legal scholars such as
Dr. Katouzian and others who have analyzed the burden of proof in civil matters.

e Legal Statutes: Relevant articles from the Iranian Civil Code and Civil
Procedure Code,. The data collected from these sources are analyzed to deter-
mine which theory—Masabb or Gharad—is superior in identifying the claimant
and denier within the framework of customary understanding,.

3. Research Findings

3.1. Standard Jurisprudential Criteria
Imami jurists have historically offered several definitions to identify the
claimant and denier:
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e The “Abandonment” Criterion: The claimant is the one who, if they
were to drop the lawsuit, the litigation would cease (Man law taraka al-khusu-
mah la-turik), whereas the denier’s withdrawal does not end the claim.

*  Contradiction of the “Original State” (Asl): The claimant is the party
whose statement contradicts a legal principle or the original state of affairs (e.g.,
the principle of non-indebtedness or non-existence), while the denier’s state-
ment aligns with it.

. Contradiction of the “Apparent” (Zahir): The claimant’s assertion con-
tradicts the apparent or customary state of things (e.g., claiming a wife’s main-
tenance was not paid in a society where such payment is the norm), while the
denier’s statement follows the apparent.

e Contradiction of “Actual Evidence” (Hujjah): The claimant is one
whose word contradicts active evidence (Hujjah Fa’liyah), even if it aligns with
a general principle.

3.2. The Primacy of Custom (Urf)

The sources indicate that because there is no specific technical religious defi-
nition (Haqigah Shar’iyyah) for “claimant” and “denier,” the reference point
must be custom (Urf),,. Jurists like Ayatollah Khui and Imam Khomeini assert
that these are customary concepts, and the various definitions provided in juris-
prudence are merely attempts to clarify and limit the customary and linguistic
meaning,,. Some traditions (Hadith) also suggest that the definition of a claimant
is left to customary understanding, such as the practice of the people of Mecca
regarding household furniture.

Furthermore, the application of Urf is dynamic; for instance, while custom
once assumed mahr was paid before marriage, modern custom assumes it re-
mains a debt unless proven otherwise. Thus, the jurist’s role is to discover the cus-
tomary perception (Murtakaz-e Urfi) of these roles in contemporary contexts.

3.3. Subject Matter (Masabb) vs. Purpose (Gharad)

A critical finding of this study is the distinction between two theories used to
apply the customary criterion:

e Theory of Subject Matter (Masabb): This view identifies the claimant
based on the literal phrasing and appearance of the claim,. If the parties focus
on different aspects of a transaction (e.g., one claims a sale, the other a gift),
this theory may view both as claimants—a situation known as mutual claims
(Tada’i)—requiring mutual oaths (Tahaluf),.

e Theory of Purpose (Gharad): This view focuses on the ultimate goal
or legal effect sought by the parties (e.g., avoiding liability or reclaiming prop-
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erty),. Proponents, including Ayatollah Khui and Shahid Sadr, argue that the
“understanding of the wise” (Bina al-Uqala) naturally looks at the purpose of the
litigation rather than mere wording,,.

The research highlights a tendency in some jurisprudential texts to confuse
the initial filing of a claim with its Masabb. However, the study argues that fo-
cusing solely on Masabb is often un-customary, as changing the wording of a
claim should not fundamentally alter the judicial reality of who is seeking to
change the status quo,.

4. Conclusion

The research concludes that custom (Urf) is the most robust and compre-
hensive criterion for distinguishing the claimant from the denier,. While several
traditional criteria exist, they all serve to refine the customary understanding,.

Importantly, the study finds that between the two analytical frameworks, the
Theory of Purpose (Gharad) is superior,. While the Subject Matter (Masabb)
theory is easier for a judge to apply because it relies on literal wording, the
Purpose theory is more aligned with justice, equity, and the customary core of
the dispute,,. A judge can and should look beyond the superficial phrasing of
a lawsuit to identify the true intent and legal objective of the parties. This ap-
proach prevents the manipulation of legal outcomes through clever wording and
ensures a fairer allocation of the burden of proof,. The study recommends that
judicial practitioners prioritize the actual purpose of claims to avoid the violation
of rights and to uphold the spirit of the “Al-Bayyinah” rule.
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Abstract

Efficiency of Islamic penal system absolutely depends on pursuing a justified,
consistent and purposeful theory. Despite the importance of jurisprudential theo-
rizing in different social areas, few Islamic jurists have explained their method for
inference of Islamic systems and advanced their social theories. Separating Figh
ol-Ahkam (inference of religious edicts) and Figh ol-nazariat (inference of Islam-
ic theories), Ayatollah S. M. B. Sadr has provided a basis for theorizing Islamic
social orders specially its penal system. The article based on descriptive analytical
method aims to examine Figh ol-Nazariah potential to advance punishments’ con-
sistency. Based on its findings, The Theory by forming methodological basis for
Jurisprudential theorizing, Cooperation of Jurisdictional Thoughts and systematiz-
ing Vali Faqih authorities in Mantaqat ol- firaq can promote punishments consist-
ency. Eventually we can observe the role of jurisprudential theorizing in consist-
ency of Hodud (prescribed punishments) and Qisas (retaliation) laws, coherency
between permanent punishments and Ta’zirat (discretionary punishments), and
finally consistency between Ta’zirat based on a penal theory.

Keywords
consistency, inference of system, mantaqat ol-firaq, theory of punishment.

@ @ Copyright © 2024 The Author(s);
a @ e This is an open access article distributed under the terms of the Creative Commons Attribution License (CC-By-NC:

https:/creativecommons.org/licenses/by-nc/4.0/legalcode.en),
which permits use, distribution, and reproduction in any medium, provided the original work is properly cited and is

not used for commercial purposes.


https://creativecommons.org/licenses/by-nc/4.0/legalcode.en
https://qabasat.iict.ac.ir/page_1014.html

Mohsen Borhani & Seyyed Masoud Mortazavi [ll—

Extended Abstract

1. Introduction

The efficiency of any legal system, particularly a criminal justice framework,
is fundamentally dependent on three primary criteria: objectivity, completeness,
and consistency. Objectivity ensures that legislative and judicial outcomes are
predictable rather than subjective; completeness demands that the law addresses
the full spectrum of legal issues; and consistency requires that various compo-
nents of the system do not contradict one another. In the context of the Islamic
penal system, achieving these goals necessitates a transition from a collection of
isolated rulings toward a unified, purposeful, and justified theory.

Currently, the Iranian penal legislative system faces significant challenges,
including the inconsistent mixing of Islamic and non-Islamic legal approach-
es, the adoption of divergent policies across different legislative periods, and
the uncritical importation of Western legal models. This lack of a central, inte-
grated theory has resulted in internal contradictions within the penal code. This
research identifies “Figh al-Nazariah” (Jurisprudence of Theory), an innovative
framework proposed by the contemporary jurist Ayatollah Sayyid Muhammad
Bagqir al-Sadr, as a methodological solution to these problems. By distinguishing
between the jurisprudence of individual rulings (Figh al-Ahkam) and the juris-
prudence of social systems or theories (Figh al-Nazariah), Sadr provides a plat-
form for discovering the underlying “middle layer” of Islamic social structures,
which can serve as a guiding framework for modern penalization.

2. Research Methodology

This study employs a descriptive-analytical method to explore the capacities
of Figh al-Nazariah in ensuring coherence within the penal system. The research
process begins by defining the nature of Figh al-Nazariah and its two auxiliary
components: the “Synergy of Jurisprudential Opinions™ and the “Area of Dis-
cretion” (Mantaqat al-Firaq). Subsequently, the study analyzes how these con-
cepts can be applied to create a systematic criminal policy that aligns individual
rulings with overarching Islamic goals. Finally, the study examines the practical
impact of this methodology on three levels of sentencing consistency: within
fixed punishments, between fixed and discretionary punishments, and among
discretionary punishments themselves.

3. Research Findings
3.1. The Nature of Jurisprudential Theorizing and Synergy

Law |

ic

*

IsLaw

law A Quarterly Journal ony
Vol.23 / No.88 / Spring 2026

~
(e



Law |

ic

IsLaw

law A Quarterly Journal (ml
Vol.23 / No.88 / Spring 2026

~
~

— Figh al-Nazariah Theory and Consistency in Penalization

Unlike traditional jurisprudence (Figh al-Ahkam), which focuses on individ-
ual acts and singular rulings, Figh al-Nazariah seeks to discover the systemic
structure and high-level policies that govern various social dimensions. It views
the rulings of Sharia as a “superstructure” from which a deeper “infrastructure”
of values and principles can be inferred. A critical finding of this study is the role
of the Synergy of Jurisprudential Opinions. In this approach, if a researcher can-
not find a consistent theory within the rulings of a single jurist, they may utilize
the valid rulings of other jurists to form a coherent set that reveals the underlying
Islamic system. This prevents theorization from being stalled by outlier rulings
that do not fit a general pattern of justice or deterrence.

3.2. Anthropological Foundations and Criminal Policy

The study finds that Figh al-Nazariah integrates theological and anthropolog-
ical principles, such as human dignity, divine vicegerency, and free will (Amr
bayn al-Amrayn), into the penal framework. For instance, by rejecting the deter-
minism found in some Western positivist schools, the Islamic theory emphasizes
individual responsibility, which justifies the objectives of reform and deterrence.
This ensures that the penal system is not merely a mechanism for revenge but a
tool for reinforcing accountability and human perfection.

3.3. Achieving Consistency in Sentencing

The research identifies three dimensions of consistency facilitated by Figh
al-Nazariah:

*  Consistency in Fixed Punishments (Hudud and Qisas): The methodol-
ogy allows for the re-evaluation of specific rulings that seem anomalous to the
broader legal logic. For example, the study analyzes Article 513 of the Islamic
Penal Code, regarding the liability of a “nighttime caller” for a person who goes
missing. By applying the synergy of opinions and favoring non-majority fatwas
that align with the principles of presumption of innocence and causality, the
system achieves greater rational and systematic coherence.

. Coherence between Fixed and Discretionary Punishments (Ta’zirat):
A significant gap exists where crimes similar in nature (e.g., different types of
theft) are treated with vastly different legal logic. Figh al-Nazariah suggests that
the Area of Discretion (Mantaqat al-Firaq)—where the state has legislative au-
thority—should be guided by the fixed principles found in the Hudud. This pre-
vents the legislator from enacting discretionary punishments that are harsher or
logically disconnected from their more serious fixed counterparts.

*  Consistency among Discretionary Punishments: By adopting a unified
theory, the state can avoid conflicting penal goals (such as mixing purely retribu-
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tive and purely reformative approaches without a hierarchy). Furthermore, Figh
al-Nazariah empowers oversight bodies like the Guardian Council to review
laws based on their alignment with high-level systemic goals rather than just
individual micro-rulings.

4. Conclusion

The research concludes that Figh al-Nazariah offers a transformative frame-
work for the Islamic penal system, moving it beyond a disparate collection of
fatwas toward a methodologically sound and coherent social system. The key
conclusions are as follows:

1.  The distinction between rulings and theories allows for the discovery of
a cohesive Islamic criminal policy that is both religiously grounded and socially
effective.

2.  The logic of synergy provides a technical solution to contradictions in
traditional jurisprudence, enabling the creation of a consistent penal infrastruc-
ture.

3. The theory of Mantaqat al-Firaq ensures that the state’s legislative dis-
cretion is not arbitrary but is instead tethered to the overarching objectives and
fixed values of Islam.

4.  Implementing this model protects the Iranian legal system from un-
structured legal transplants and ensures that judicial interpretations are disci-
plined and predictable.

Ultimately, the adoption of Figh al-Nazariah enhances the objectivity and le-
gitimacy of the penal system in the eyes of the public, ensuring that punishments
are not only legally valid but also systematically justified and purposeful.
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Abstract

The presence of reluctance and a mistake in the goal about a male child is one of
the rare things that has not been examined in jurisprudence and law; However, this
does not negate the analyzes and details about the duress or mistake in the purpose
separately. Considering that there is no text or research about the reluctance of a
young boy to commit murder due to his mistake in the target; therefore, investigat-
ing this issue and its foundations is considered to be of special importance and a
new research. Interestingly, the basic principles of jurists regarding both legal and
criminal issues refer to the case of the child’s will and free will, not the case of his
reluctance. The Islamic Penal Code has also considered the mere reluctance of a
young boy to be the reason for his reasonable responsibility and the reluctance’s
imprisonment. Therefore, proving the intentionality of the involuntary crime of a
young boy who was committed under his reluctance, intention and will can lead
to a new clause in the penal law. The present research, through the use of descrip-
tive-analysis method, scrutinizes the responsible factor in assuming the reluctance
of the auditor boy and his mistake in the goal.
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Extended Abstract

1. Introduction

The determination of legal and criminal liability in cases involving discern-
ing minors (sabbi mumayyiz) remains a complex issue in Islamic jurisprudence
and statutory law, particularly when the elements of coercion (ikrah) and target
error (ishtiha-yi dar hadaf) intersect. While traditional legal frameworks often
address the intentional acts of minors or cases of simple coercion involving
adults, the specific scenario where a minor is forced to commit a crime but acci-
dentally strikes an unintended victim is less explored. Current Islamic penal leg-
islation generally holds that the paternal relatives (aqila) of a discerning minor
are responsible for the blood money (diya) in cases of error, while the coercer
faces imprisonment.

However, this research argues that when a minor’s will is compromised by
coercion, the minor acts effectively as a tool for the coercer. The primary objec-
tive of this study is to analyze the type of homicide committed and to identify
the ultimate responsible party. It challenges the automatic transition of liability
to the minor’s aqila, suggesting instead that the intentionality of the coercer and
the inherently lethal nature of the coerced act should shift the criminal and fi-
nancial burden.

2. Research Methodology

This study employs a descriptive-analytical method to investigate the re-
sponsibility of the final agent in crimes committed by coerced minors. The re-
search draws upon a comprehensive review of Islamic jurisprudential (Figh)
sources, including the works of prominent jurists such as Sheikh Ansari, Imam
Khomeini, and Mohagqiq Hilli. By analyzing primary religious texts, legal max-
ims (such as the Rule of Loss/ Tashbib and the Rule of No Harm/ La Darar), and
the “Hadith of Lifting the Pen” (Hadith al-Raf”), the study evaluates the validity
of current legal interpretations. The analysis focuses on the interaction between
the “direct actor” (mubashir) and the “cause” (sabab), determining which is
“Stronger” (aqwa) in the eyes of the law and social custom (urf).

3. Research Findings

The research yields several critical insights into the attribution of liability:

. The Primacy of the Coercer’s Intent: If the coercer intends for a hom-
icide to occur and uses a discerning minor as the instrument, the crime should
be attributed to the coercer. Even if the minor misses the intended target, the
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original intent of the coercer to commit a lethal act persists. Some jurists argue
that in such cases, the target error does not necessarily transform the crime into

a “pure error” for the coercer, as the act itself was intended to be lethal.

e Weakness of the Direct Actor: In Islamic law, liability generally falls
on the direct actor. However, coercion creates a “weakness” in the direct actor,
making the cause (the coercer) the dominant legal agent. Because a minor lacks
full legal capacity and, under coercion, lacks free will, they are viewed by social

custom (urf) as a mere tool.

e The “Hadith al-Raf”” and Accountability: The study highlights that the
“lifting of the pen” (the removal of criminal accountability) applies to both mi-
nors and those under coercion. Therefore, imposing the burden of diya on the
minor’s aqila in a coerced scenario lacks a strong rational or religious basis, as
the minor never exercised the “choice” that typically triggers such collective

liability.

e Critique of Current Statutory Norms: The research finds that the stand-
ard practice of holding the aqila responsible for a minor’s error is intended for
cases of genuine accidental harm, not scenarios where a minor is a pawn in
another’s criminal scheme. Jurisprudential principles like “Rule of Deception”
(Ghurur) and “Causality” (Tashbib) suggest that the party who initiated the dan-

ger (the coercer) must bear the compensatory and punitive consequences.

4. Conclusion

The study concludes that the coercer should be held as the primary respon-

g the event of a target error. The current legal reliance on the minor’s aqila to pay
S blood money in these instances is inconsistent with the rational principle that
TS liability should follow the exercise of will and intent.

’§ The research recommends a legislative shift: when coercion is proven, the
= minor’s actions should be legally attributed to the coercer as an intentional
5’? crime. This prevents the “wastage” of the victim’s blood (dam al-muslim) while
—
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absolves the coercer of their primary role in the tragedy.
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sible agent for crimes committed by a discerning minor under duress, even in

ensuring that the punishment and financial liability are directed at the true source
of the harm. Ultimately, because the minor’s target error occurs within the con-
text of a compromised will, it cannot be classified as a “pure error” in a way that
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Abstract

The term “cause” has its roots in Roman law, but with changes in meaning, it has
gradually entered French law and then Islamic law. The cause is used in two con-
cepts: a typical (objective) concept and a personal (mental or internal) concept. In
public jurisprudence, there is a difference of opinion regarding the necessity or lack
of necessity of the cause of obligation (cause of obligation); Some believe that this
nature is necessary and others believe that such a theory is not necessary in juris-
prudence. In Imami jurisprudence, there is also the principle of the concept of the
cause of obligation in Islamic law, and this theory can be seen in the principle of
solidarity of obligations or the right of lien for the seller and the customer. Regard-
ing the concept of “dealing” in the laws of Islamic countries (Egypt and Lebanon),
laws entitled “cause of obligation” have been approved, which are adapted from
French law. In this article, an attempt is made to answer the question that to what
extent the theory of cause and direction of obligation has penetrated into popular ju-
risprudence and Imamia and whether it was able to solve a knot of legal problems,
and then it was examined in the laws of Egypt and Lebanon. Takes.

Keywords
Cause of obligation, order of transaction, Imami jurisprudence, public jurispru-
dence, Egyptian and Lebanese law.
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Extended Abstract

1. Introduction

The legal concepts of “Cause” (Objective Cause) and “Motive” (Subjec-
tive Cause) have their primary roots in Roman law. Over time, these concepts
evolved significantly within French law before influencing the legal frameworks
of Islamic countries. In a legal context, Objective Cause refers to the immediate,
primary goal for which parties enter a contract—such as receiving a price in ex-
change for a house—and remains constant across all contracts of the same type.
Conversely, Subjective Cause or “Motive” (referred to in the sources as Ghayat
or Da’i) is the personal, internal motivation that varies between individuals, such
as buying a house specifically to house a family member.

The central problem addressed in this research is the extent to which these
theories have permeated Imami and Sunni (General) jurisprudence, and whether
Islamic law possesses independent foundations for these concepts or merely bor-
rows them from Western systems. Furthermore, the study examines how these
theories are applied in the civil codes of Egypt and Lebanon, which were heavily
influenced by the French legal tradition.

2. Research Methodology

This study employs a comparative, descriptive, and analytical methodology. It
examines primary jurisprudential texts from both the Imami and Sunni traditions
to identify functional equivalents of the “Cause” and “Motive” theories. Addition-
ally, the research analyzes the civil legislation of Egypt and Lebanon to determine
how these jurisdictions have integrated or modified the French theory of cause
within an Islamic legal context. The study contrasts the “apparent will” focused
approaches of some schools with the “actual intent” approaches of others.

3. Research Findings

3.1. Imami Jurisprudence

The sources indicate that while the specific term “Cause of Obligation”
(Cause Objective) as defined in French law is not explicitly found in traditional
Imami texts, its functional essence exists.

*  Objective Cause: Some scholars argue that the concept is reflected in the
“correlation of obligations” and the “right of lien” (Haqq al-Habs), where the ob-
ligation of one party is tied to the performance of the other. Opponents, however,
contend that Islamic law is an independent system based on divine revelation and
rational tools, meaning it does not need to borrow Western constructs like “Cause”.
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They argue that issues such as the loss of a contract’s object are handled through
principles like the “non-existence of exchange” rather than a lack of “Cause”.

e Subjective Motive (Da’i): This is largely discussed under the topic of
“selling grapes to one who will make wine”. The debate centers on whether
a contract is void if the motive is illegal. Some jurists focus on “assisting in
sin” (I’anah ‘ala al-ithm), while others argue that a sinful motive (like making
wine) does not necessarily invalidate the civil validity of the contract (the sale of
grapes) unless the illegal purpose is explicitly made a condition of the contract.

3.2. Sunni (General) Jurisprudence

Sunni schools are divided regarding the impact of internal motives on con-
tract validity:

¢ Hanafi and Shafi’i Schools: These schools prioritize apparent will and
the security of transactions. They generally hold that a contract is valid as long
as its external form is correct, regardless of a hidden illegal motive, unless that
motive is explicitly stated in the contract or is absolutely certain from the cir-
cumstances.

e Maliki and Hanbali Schools: These schools place greater emphasis on the
actual intent and purpose of the parties. Following the principle that “matters are
judged by their purposes,” they argue that if it is clear a buyer intends an illegal use
(e.g., buying a weapon to commit a crime), the contract is void and prohibited.

3.3. Civil Law in Egypt and Lebanon

*  Egypt: Article 136 of the Egyptian Civil Code mentions that a contract
is void if it lacks a “Cause” (Sabab) or if the cause is contrary to public order.
There is academic debate in Egypt as to whether this refers to the objective
cause or the subjective motive, but the prevailing view in doctrine and case law
suggests it primarily refers to the personal motive (Cause Impulsive).

e Lebanon: The Lebanese Code of Obligations and Contracts explicitly
distinguishes between the “Cause of Obligation” (Sabab al-Miijib)—the insep-
arable, objective element of the contract—and the “Cause of the Contract” (Sa-
bab al-’Aqd), which refers to the personal, subjective motive. An illegal objec-
tive cause or an illegal subjective motive (if known to the other party) leads to
the nullity of the contract.

4. Conclusion

The research concludes that Islamic jurisprudence does not officially rec-
ognize the “Cause” theory in the specific technical sense formulated by French
jurists. However, Islamic law achieves similar outcomes through its own unique
principles, such as the rules regarding the “subject matter of the contract” and
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the “intent of the parties,” which are viewed as more fundamentally grounded
in Sharia and reason.

In the realm of Subjective Motive, there is a significant tension in jurispru-
dence between maintaining the stability of transactions and preventing illegal
outcomes. While Western-influenced codes like Lebanon’s provide clear struc-
tural distinctions between objective and subjective cause, applying these con-
cepts to Islamic jurisprudence remains complex. Attempting to force jurispru-
dential concepts into the mold of the “Motive” theory may increase ambiguity
rather than solve legal problems; therefore, such issues are often better addressed
through the lens of public order and specific Sharia prohibitions.
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Abstract

The concept of description is one of the types of the opposite concept, which has
been proposed and investigated among the experts in the science of principles,
both Imamiyyah and Sunni, which has been criticized and challenged in this arti-
cle from four aspects. These directions are 1- defining and identifying the concept
of description. 2- Planning the place of conflict and disagreement between the
experts. 3- How to argue and the reasons of the proponents, on the one hand, and
on the other hand, the problems proposed by the opponents of the existence of a
concept for words that include description. 4- Adaptations and application of the
concept of definition in solving jurisprudential and legal issues. The result of this
article, which was written in a descriptive analytical method and using library
data, is that the existence of a concept for propositions containing a description de-
pends on proving the exclusive involvement of the description in the sentence and
its involvement as a precautionary clause. It is not related and the aforementioned
confusion caused problems in the four mentioned directions.

Keywords
Descriptive concept, opposite concept, exclusive intervention, precautionary
clause.
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Extended Abstract

1. Introduction

The principles of Islamic jurisprudence (Usul al-Figh) serve as the founda-
tional methodology for deriving legal rulings and resolving both traditional and
contemporary issues in social jurisprudence and law. A critical area within this
field is the study of “concepts” (Mafahim), specifically the “opposite concept”
(Mafhum al-Mukhalaf), which posits that a ruling may be negated if a specific
condition or attribute is absent. Among these is the concept of description (Maf-
hum al-Wosf), where a ruling is linked to a particular attribute of a subject.

Despite its significance, the theoretical framework surrounding the concept
of description remains fraught with analytical ambiguities in both Imami and
Sunni scholarship. This article argues that much of the existing discourse suffers
from a failure to distinguish between the exclusive involvement of a description
in a ruling and its role as a precautionary restriction (Qayd-e Ehtarazi). The
primary objective of this research is to critique the traditional understanding of
the concept of description from four perspectives: its definition, the identifica-
tion of the point of contention among scholars, the logical arguments used for
and against its validity, and its practical application in jurisprudential and legal
contexts.

2. Research Methodology

This study employs an analytical-descriptive methodology. Data were gath-
ered through library research, involving a comprehensive review of primary and
secondary sources in Islamic legal theory (Usul) and civil law. The research
critically examines the definitions and arguments provided by prominent Sunni
and Imami jurists, followed by an analysis of Iranian legal statutes and judicial
opinions to demonstrate how theoretical misconceptions impact legal practice.

3. Research Findings

e Critique of Definitions: Traditional definitions in both Sunni and Imami
sources often define the concept of description as the “negation of the ruling for
the subject when the description is negated”. The author contends that this is
incorrect. Such definitions actually describe the function of a precautionary re-
striction, which simply limits the subject of a ruling to a specific category. A true
“concept of description” must imply that the ruling remains negated even if a
replacement description is provided. For example, if a law allows passage when
alight is “green,” the mere negation of the green light (precautionary restriction)
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means one cannot pass; however, the “concept” of the description would imply
that no other color of light could ever justify passage.

e The Point of Contention (Mahall al-Niza’): Scholarly debate has histor-
ically focused on whether the negation of a description necessitates the negation
of the ruling. The author argues that this is a false point of contention. It is a
rational and undisputed principle among the “wise” (Uqala) that if a subject is
defined by a description (as a precautionary restriction), the absence of that de-
scription inherently means the ruling does not apply to that specific subject. The
true dispute should be whether the ruling is exclusively tied to that description,
such that no other attribute can substitute for it.

*  Analysis of Logical Arguments: The research critiques the two main
arguments used to prove the existence of the concept:

1.  Redundancy (Laghwiyat): Proponents argue that if a description had no
concept, mentioning it would be useless. The author counters that the descrip-
tion serves a vital purpose as a precautionary restriction, defining the scope of
the subject without needing to possess a “concept”.

2. The Nature of Rulings: Some scholars argue that descriptions restrict
the subject, not the ruling itself, and thus cannot have a concept. The author
critiques this by noting that rulings are relational (Ta’alluqi); since a ruling’s ex-
istence depends on its subject, any restriction on the subject necessarily restricts
the ruling. However, this restriction is often merely the “original involvement”
(precautionary) rather than “exclusive involvement” (conceptual).

. Jurisprudential and Legal Applications: The study identifies significant
“misapplications” where scholars and legal bodies mistake precautionary re-
strictions for the concept of description.

o  Civil Law Examples: In matters such as the inheritance of permanent
spouses (Article 940) or the validity of divorce in the presence of “just” witness-
es (Article 1134), the negation of the ruling (e.g., no inheritance for temporary
spouses, or invalidity of divorce with “unjust” witnesses) is a result of precau-
tionary restrictions, not the “concept of description”.

o Judicial Opinions: The author critiques several advisory opinions from
the Judiciary’s Legal Department for incorrectly citing “opposite concepts”
when the legal outcome is actually dictated by the basic definition of the sub-
ject’s components.

4. Conclusion

The research concludes that the prevailing discourse on the concept of de-
scription in Islamic and legal scholarship is marred by a fundamental confu-
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sion between a description’s role in defining a subject (Qayd-e Ehtarazi) and
its potential to exclusively control a ruling (Mathum). By failing to distinguish
between these two, scholars have often sought to prove or disprove a “concept”
in scenarios where the legal outcome is already dictated by the basic logic of
subject-definition.

The study highlights that:

1. Definitions must be revised to focus on exclusivity and replacement
rather than mere negation.

2. The point of contention must be shifted to whether a description is the
sole cause of a ruling.

3. Legal practitioners must be cautious not to label the logical boundaries
of a statute as “opposite concepts,” as this leads to theoretical and practical in-
consistencies.

Ultimately, achieving precision in these foundational concepts is essential
for the correct interpretation of religious texts and the accurate application of
civil statutes.
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