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Abstract

This article seeks to answer the following legal-philosophical question: What is
the nature and what are the components of law and legislation in Plato’s intellec-
tual system? In other words, what are the intrinsic and accidental components of
law from Plato’s perspective?

The present inquiry necessitates attention to two aspects of law: the concept of
law and the identification of its intrinsic and accidental components. The concept
of law in Plato’s intellectual system is determined based on his eudaimonistic ap-
proach, such that law is the command of reason for the attainment of virtue. The
components and elements of law in Plato’s thought fall into two categories: intrin-
sic and accidental. Among the intrinsic components, one can refer to rationality,
justice, simplicity of law, avoidance of legal inflation, and rational justification of
law; while in the category of accidental components, which includes legislation,
one may address the purification of society, the commitment of rulers to abide by
the law, the necessity of legal education, the gradual evolution of law, and peace
and tranquility.

Keywords
Plato, Law, Intrinsic Components, Accidental Components, Justice, Rationality,
Objectives.
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Abstract

Retaliation (Qisas) and blood money (Diya) are not applicable in every instance of
intentional murder; rather, specific conditions must be met, one of which is that the
victim must be "protected of blood" (Mahqun al-Dam). Consequently, killing an in-
dividual categorized as Mahdur al-Dam (one whose blood is forfeit) entails neither
Qisas nor Diya. The status of Mahdur al-Dam is divided into two types: absolute
and relative. The blood of an "absolute" Mahdur al-Dam is forfeit to everyone,
whereas the blood of a "relative" one is forfeit only to specific individuals. The
majority of jurists consider perpetrators of Hudud crimes punishable by death to
be absolutely Mahdur al-Dam, and Clause (a) of Article 302 of the 2013 Islamic
Penal Code (IPC) was drafted in accordance with this juristic opinion. While the
majority of jurists take this matter as a given—offering few specific proofs beyond
consensus and the narration of Sa'id ibn al-Musayyib—several arguments can be
constructed in support of this view, such as the "Narration of Abi Ubaidah," the
"Der'a Rule," and the principle that the ruling of death is a direct consequence of
the act itself. However, this stance appears incorrect, and one should align with
those jurists who believe such individuals are forfeit of blood only relative to the
Imam and the State. This study argues that this exemption should only apply to a
"convict sentenced to Hudud" rather than a mere "perpetrator,” and only to a killer
who intended to implement divine law.

Keywords
Mahdur al-Dam, Mahqun al-Dam, Absolute Forfeiture of Blood, Relative Forfei-
ture of Blood, Criteria for Retaliation.
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Extended Abstract

1. Introduction

In Islamic criminal jurisprudence and the legal framework of the Islamic
Republic of Iran, the application of retaliation (Qisas) and blood money (Diya)
is predicated on the victim being “protected of blood” (Mahqun al-Dam). Con-
versely, the killing of an individual classified as Mahdur al-Dam (one whose
blood is forfeit) does not result in these legal penalties. This status is tradition-
ally divided into two categories: “absolute” (Mutlaq), where the individual’s
blood is forfeit to all members of society, and “relative” (Nasbi), where the for-
feiture applies only to specific entities, such as the state or a specific claimant.

Article 302, Clause (a) of the 2013 Islamic Penal Code (IPC) reflects the
majority juristic opinion (Mashhur), stating that perpetrators of Hudud crimes
punishable by death—such as aggravated adultery, rebellion, or recidivist
Hudud offenses—are considered absolutely Mahdur al-Dam,,. This legal pro-
vision implies that any individual may kill such a perpetrator with impunity,
regardless of whether a judicial sentence has been passed or whether the killer
intended to uphold divine law. This article critiques this absolute classification,
arguing that it conflicts with broader Islamic principles of justice and proce-
dural order.

2. Research Methodology

This study employs a descriptive-analytical methodology to evaluate the
jurisprudential foundations of Article 302 of the IPC. The research involves
a comparative analysis of primary Islamic sources, including the Quran and
Hadith, and the interpretive works of classical and contemporary Shiite jurists,.
It contrasts the majority view with dissenting opinions from scholars such as
Ayatollah Khoei, Ayatollah Sane’i, and Ayatollah Sobhani, who argue for the
relative forfeiture of blood,. Furthermore, the study examines the legal-prac-
tical implications of the current law by analyzing judicial precedents and the
potential for systemic abuse within the criminal justice system,.

3. Research Findings

The research identifies several critical flaws in the doctrine of absolute

forfeiture:

*  Weakness of Textual Evidence: The majority view relies on a limited
number of narrations, such as the report of Sa’id ibn al-Musayyib re-
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garding a husband killing a man found with his wife. Analysis reveals
these narrations are either weak in their chain of transmission (Sanad)
or specific to private circumstances (defense of honor) rather than es-
tablishing a general public right to kill.

* Supremacy of the Principle of Sanctity: The fundamental principle in
Islamic law is the sanctity of life (Asl al-Ihtiyat fi al-Dima). Gener-
al religious proofs demand retaliation for intentional killing unless a
definitive, unambiguous exception is proven; the research finds that a
perpetrator’s status as Mahdur al-Dam is relative only to the Imam or
the legitimate government.

*  Judicial Monopoly and Due Process: Islamic jurisprudence emphasizes
that the implementation of Hudud (Rights of God) is the exclusive pre-
rogative of the state. Deeming a “perpetrator” forfeit of blood before a
trial bypasses the necessity of a judicial hearing, the right to defense,
and the consideration of legal obstacles like coercion or doubt (Shub-
ha).

* Negative Social and Legal Consequences: The current law creates a
“vigilante” environment where individuals may kill based on suspicion
and later escape Qisas by creating doubt about the victim’s status. This
has led to legal paradoxes, such as murderers using the Mahdur al-Dam
defense to evade the requirement of paying “surplus blood money” (Fa-
dhil al-Diya) to the families of victims who were also criminals.

* The Role of Intent: Some narrations suggest that immunity from pun-
ishment for killing a criminal is only valid if the act was motivated by
a “desire for the sake of God” (Ghadhaban lillah) rather than personal
enmity.

4. Conclusion

The research concludes that the absolute forfeiture of blood for perpetra-
tors of capital Hudud crimes is legally and jurisprudentially unsustainable. It is
recommended that Article 302 of the IPC be amended to distinguish between
a “perpetrator” and a “convict”. The study proposes that immunity from Qisas
and Diya should only apply when the victim has been formally sentenced by
a competent court and the killer acts with the specific intent of implementing
divine law. Without these reforms, the law risks undermining public order and
violating the Islamic principle that the “limit” for a crime should be adminis-
tered only by those authorized to judge.
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Abstract

The guarantee of his usurper is certain. In relevant sources, if the usurper is im-
prisoned the same property, the same is the same as the same sentence and his
guarantee has not been accepted in reducing its property. In the analysis of the
verdict, while citing the non -evidence of the usurper's responsibility to reduce
property, the loss of credit traits was not considered the necessity of compensation.
In a descriptive -analytical study, by examining the evidence of usurpation and
general rules and relevant practical principles, the main question was answered as
a usurper in reducing the property of the usurped objects, and it was concluded that
in the traits that are tailored. They are property, there is no difference between real,
credit and additional traits, and each of them is guaranteed. If the usurper led to a
reduction in the property of an object, including money, the usurper must offset its
property and pay the same property, whether in real or credit property. In order to
achieve this result, numerous arguments were criticized in the text of the article

Keywords
Guarantee, usurpation, property, money. Wastage Rul.
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Extended Abstract

1. Introduction

In Islamic jurisprudence and Iranian civil law, the liability of a usurper (gha-
sib) is a fundamental principle established by their unlawful and forced control
over the property or rights of another. Traditionally, legal discourse holds that if
a usurped object (ayn) remains physically intact, the usurper’s primary obliga-
tion is to return that specific item to its owner. In such cases, many legal schol-
ars argue that the usurper is not liable for a reduction in market price (qimat-e
suqiyyah) if the physical attributes of the object have not changed, positing that
a decline in public demand does not constitute a compensable physical defect.

However, a significant legal and ethical dilemma arises when the financial
value (maliyyat) of the object—defined as its capacity to satisfy human needs
and its desirability among rational actors—diminishes substantially during the
period of usurpation. This issue is most acute in the context of currency. If a
usurper holds a specific sum of money for several years and eventually returns
the same nominal amount, the owner suffers a drastic loss in purchasing power
due to inflation and depreciation. This research addresses the core question: Is
the usurper liable for the reduction of maliyyat as a compensable loss independ-
ent of the physical object?.

2. Research Methodology

This study employs a descriptive-analytical methodology to investigate the
scope of a usurper’s liability. The research evaluates primary sources of Islamic
jurisprudence (Figh) and the Iranian Civil Code (specifically Articles 301 to
337) to determine the legal basis for compensation. The analysis involves a crit-
ical review of existing jurisprudential opinions, contrasting traditional views
with contemporary needs. Specifically, the study examines key legal maxims,
including the Rule of Hand (Ali al-Yad), the Rule of Destruction (Itlaf), the
Principle of No Harm (La Darar), and the Maxim of Harsh Treatment (Al-Gha-
sib yu’khadh bi ashaqq al-ahwal). It explores how these rules apply to the loss
of financial value in both tangible assets (e.g., ice or water) and credit-based
assets like national currency.

3. Research Findings

The research identifies that maliyyat is an attribute distinct from the physi-
cal essence of an object. The findings conclude that there is no legal distinction
between physical, conventional (etebari), and relative qualities when they serve
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as the essential pillars of an object’s financial value. Key findings include:

Refinement of the “Likeness” (Mithl) Principle: Drawing on Surah
Al-Baqarah (2:194), the study argues that “likeness” in the context of
money refers to its purchasing power and financial worth, not merely
the physical paper or nominal face value. Returning devalued currency
fails the test of “like for like” as understood by rational actors (uqala).
Expansion of the Rule of Hand (Ali al-Yad): Under this maxim, a
usurper is liable for the object as it was at the time of seizure, including
the qualities that drive market desirability. Returning an object that has
lost its maliyyat due to the usurper’s delay does not constitute a valid
“restoration” (ada).

Broadening the Rule of Destruction (Itlaf): While some scholars limit
this rule to physical destruction, this research supports the view that
destroying the financial value of a thing—such as holding ice until it
melts or holding currency until it devalues—triggers liability for the
lost value.

The Maxim of Harsh Treatment: Because usurpation is a malicious act,
the law applies the strictest possible standards against the usurper. This
maxim prioritizes the owner’s right to be made whole over any hard-
ship the usurper might face in compensating for value loss.
Application of the Principle of No Harm (La Darar): Jurisprudential
evidence suggests that exempting a usurper from liability for currency
depreciation results in a “harmful ruling” against the owner, which is
rejected in Islamic law.

Conflict of Scholarly Opinion: The study critiques the view of Moha-
qiq Isfahani, who argues that returning the physical item discharges
liability regardless of value loss. Instead, it aligns with the views of
Imam Khomeini and Akhund Khorasani, who maintain that the loss of
maliyyat is a form of damage that must be remedied to ensure justice.

4. Conclusion

The research concludes that a usurper is legally and religiously liable for
any significant reduction in the financial value (maliyyat) of a usurped object,
regardless of whether the physical object remains intact. Simply returning the

physical ayn is insufficient if its economic essence has been depleted by the
duration of the usurpation. This is particularly vital for modern currency; the
“likeness” of a sum of money usurped years ago is its equivalent purchasing

power today. Therefore, the usurper’s debt is only discharged when the full fi-
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nancial value is restored to the owner. This interpretation upholds the Principle
of No Harm, ensures the Maxim of Harsh Treatment effectively deters unlawful
seizures, and aligns the legal system with the common-sense expectations of
rational actors regarding financial justice.
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Abstract

Modern pragmatism is a non-Foundationalism approach that advocates empiricism
in law. Legal pragmatists regard law as a form of practical reason, and their episte-
mological foundation is based on the transition from Kant's transcendental reason
to the productivity of instrumentalist reason. This approach contrasts with legal
rationalists and gives originality to practical necessities. The implementation of
development programs in Muslim countries since the eighteenth century has led to
modern pragmatism gradually influencing the theocratic thought of Muslim coun-
tries. Meanwhile, government jurisprudence has its own source of authority and
legitimacy due to its normative system and has been influenced by a pragmatic
epistemological basis.This influence, based on the imposition of a legal rule, first
in civil law and more recently in public law and government theory, has created a
non-structuralist attitude and changed the paradigm of governmental jurisprudence
from traditional natural law to modern natural law. The result of this paradigm shift
is the originalization of human-like rationality in the creation of the legal rule. The
protection of private property, the rights of religious minorities, and even good
relations with hostile Islamic states such as The Israeli regime are consequences of
the pragmatism's influence in establishing the rule of law.

Keywords
Non-Fundamentalism, empiricism, instrumental reason, practical necessity, prac-
tical reason.
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Extended Abstract

1. Introduction

The principle of the rule of law in Muslim countries has historically been
rooted in the epistemological foundations of theocracy, categorized within the
paradigm of legal rationalism. Traditional Sunni governance jurisprudence
(Figh al-Hukm) views the origin of law as the divine will, classifying it as a
form of religious natural law where legal obligation is derived from a theocratic
system. The methodology of this traditional paradigm is governed by Usul al-
Figh (principles of jurisprudence), and its ultimate goal is the establishment of
an Islamic utopia or “virtuous city”.

However, since the 18th century, the implementation of development pro-
grams in Muslim countries has gradually allowed pragmatism to influence gov-
ernance jurisprudence, fundamentally transforming the basis of the rule of law.
This shift represents a move from traditional natural law to modern natural law,
characterized by the prioritization of human rationality in the creation of legal
rules. Modern legal pragmatism does not view the divine will as the primary
source of legal obligation; instead, it treats law as an instrument of the state’s
will and a tool for creating legal norms. This research seeks to explain how this
epistemological transformation has led to a non-foundationalist attitude within
governance jurisprudence, impacting civil rights, private property, and the very
structure of the state,.

2. Research Methodology

This study employs an analytical method to investigate the epistemological
shift within Sunni governance jurisprudence. The methodology involves two
primary steps:

»  First, clarifying the semantic distinctions of “pragmatism” as it applies
to pure philosophy, political science, and modern law, particularly not-
ing how these definitions differ between Western contexts and the Mus-
lim world,.

e Second, evaluating the impact coefficient of the pragmatic epistemo-
logical foundation on governance jurisprudence, specifically within the
context of developmental imperatives.

The research focuses on Sunni-majority countries because of the historical
and widespread application of the four schools of jurisprudence as the criteria
for legal obligation. It further examines the relationship between the concept
of development—as defined by international standards like the United Nations’
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“quality of life” metrics—and the prescriptive strategy of modern legal prag-
matism,.

3. Research Findings

The research identifies several critical findings regarding the influence of

pragmatism:

*  Impacton Civil Law: The initial and most significant effects appeared in
civil law and personal status codes. Pragmatic approaches were driven
by practical economic necessities rather than traditional jurisprudential
reasoning. Examples include the 18th-century “Rida” case in Egypt,
which allowed deviation from waqf (endowment) rules for economic
circulation, and 20th-century reforms in inheritance and property laws
in Syria, Tunisia, and Pakistan,. These changes prioritized economic
development and capital-centric growth over strict adherence to tradi-
tional religious principles,.

*  The “Civil State” and Public Law: In the realm of public law, pragma-
tism has influenced the emergence of the “Civil State” (Dawla Madani-
yya) theory, notably championed by thinkers like Yusuf al-Qaradawi
and the Muslim Brotherhood,. This model emphasizes democracy, plu-
ralism, and social participation, shifting the focus from the “Caliph’s
command” to variables of legitimacy and social acceptance,.

»  Epistemological Shift: The core finding is a transition from foundation-
alism to non-foundationalism,. Traditional jurisprudence is foundation-
alist, relying on “basic beliefs” (e.g., sacred texts) that are self-justifying
and serve as the reference for all other rules. Pragmatism, conversely,
utilizes a “norm of justification” that is not based on external founda-
tions but on practical effectiveness and social consensus,.

* Instrumental Reason vs. Theoretical Reason: In traditional Islamic
thought, legal propositions are linked to theoretical reason and ontolog-
ical reality (the way things are in the divine order),. Modern pragma-
tism severs this link, viewing law solely as a product of instrumental/
practical reason (al-aql al-abzari),. This leads to an anti-realist view
where legal rules are not discovered truths but are mere tools for social
management,.

4. Conclusion

The study concludes that the influence of modern legal pragmatism on Sun-
ni governance jurisprudence has led to a paradigm shift from religious natural
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law to modern human-centric natural law,. This transformation is not merely
a structural change but an epistemological imposition that threatens the disso-
lution of traditional jurisprudence,. By prioritizing consequentialism, instru-
mental methodology, and the goals of legal rules over their sacred sources (the
Quran and Sunnah), the pragmatic approach distances itself from the founda-
tional epistemology of Figh.

While some modern reformist jurists attempt to ground these changes with-
in Sharia, their logic often aligns more closely with the pragmatic “norm of jus-
tification” than with traditional legal rationalism. The degree of this influence
is directly correlated with a country’s level of development; more developed
nations like Turkey, Malaysia, and Indonesia demonstrate a more profound
adoption of these pragmatic, instrumentalist legal frameworks compared to less
developed regions. Ultimately, while traditional jurisprudence has the inherent
capacity for a rationalist legal system, the current trend suggests a movement
toward a fully secularized, instrumentalist understanding of governance,.

Funding

According to the corresponding author, this research received no specific
grant from any funding agency.
Authors’ Contributions

All authors contributed to the design, implementation, and writing of the
manuscript and approved the final version of the article.
Conflict of Interest

The authors declare that there is no conflict of interest regarding the author-
ship or publication of this article.

Law |

ic

IsLaw

law A Quarterly Journal ony
Vol.22 /No.87 / Winter 2025I

=
=)
e



)

P99 9 Sowa JLuy

Ql )./u‘gsé..:v c)u|

Ol G s asliloas

VECF Obs) foinsalitin )led fp33 5 gy Sl
ISSN: 1735-3270

skl e

https://hoqug.iict.ac.ir

Sl Jol 5l oS ad p ol 8 Job oL pme 50

QL@LM&\AJ}&SJ)

&

N

S by oleliw
Email: raficalavy272@gmail.com Ol i L(C)r‘)u‘)-;l.! oK sils o5y s Uﬁ)Lf‘v}b
(J gmr okens s3) *W.Lw

OVl o3 (D Al B oty (G som il (5 2875 -5l 250
Email: dr.mohammadreza.hosseini@gmail.com

S Jes o e 3B L (VF ) dases { i (0Ll (6 e ahy SLdl
VOV AT HAY) YY oDl i ol Oladans (5o 55587 55 s ol oS ah

d- ) 10.22034/ilaw.2024.713259

VEOR YN Gl BV F Y/ F A T35 66

oS>

235458 8 3 m e S 55 (55 me Slne 3l Olodns (Lo 5287 53 0438 CaST ol
e 0,8 3l a5 acsli o (g1, 358 e (s s B 0L S s o)), 500
oS b o o8 gy S S el o Dok 510528
Do ol oS Yo ) 0590 ST o (5L 5 30 30 lalas (gl 28
S Jor it e 3B il s S50 o 48 das o e
e 3 b By 53 Wl 005U 8 Ll ) oS 4 55 ol S5 b me gLis
o S S aits 33 bl ol ol 0 OLld g3 a0 5 5 s ges (B i
08 e e oo B 0 (s e G g 51 o)l 5801 s 0 sl |, Sl
b g 0l elB 3Ll 3 a5 Sl coiMie b idu cIlol kS ol ded ol
3 Sl 51 (505 6 B 5 -y By o s STl Sl o o
SR VIO SO (P SCIN PP SR P VVCIIW - PPR WS I N PO [ o WS
5,508 55 oyl .g;.w!&t_",,',\Jﬁaowéu,yzs@_bwcbﬁ@;w
o O ol me sl 5 )y o as e STl 51 glas 15 0556 oS Jes
e LSl e 31 (6550 a0 5 0lS D Jis 51 US

SIS 5851

ot Jie (o 25 (ol Jie ol S 20 o 2 Sl

Blg87

@ @ Copyright © 2024 The Author(s);
a @ e This is an open access article distributed under the terms of the Creative Commons Attribution License (CC-By-NC:

https:/creativecommons.org/licenses/by-nc/4.0/legalcode.en),
which permits use, distribution, and reproduction in any medium, provided the original work is properly cited and is
not used for commercial purposes.

a 13



https://creativecommons.org/licenses/by-nc/4.0/legalcode.en
https://qabasat.iict.ac.ir/page_1014.html
https://doi.org/10.22034/ilaw.2024.713259

(e does 5 (Sole md) Ol g

4o

N oS 4 - 031505 58 U s ol S 4SS ol i a8 ekt
33 G ol 315 Al e g eshl 1y 06 Lics o33 0 s T 31 -
s (Al-Azmeh, 1996, p.12) 355 o (gds €ewd 205 anb 8 si> 03,
Fekry Ibra-) 40l o alsbb bls 1 O\ eolrs Sla g s >
(s del 5 Sy ol Sls cololily il 53 - (him, 2015, p.63
Al-wazna, 2016, pp.251-) 555 s s 5 (ool S5 2 pme oL 5
Kamali, 1996,) a2 J 5ol il pwlwl o Bsa> —ulld 2y, (260
(el acge) oMl (sl cdgs JSC25 B s del s enle 5 o(p.3
w0l 3 (55 s o8> ais L(Al-Azmeh, 1996, p.128) cul
.(Oktavinanda, 2018, p.15) c—usylowa 5 Lyl

sl gl 3 asd Sy ol LaSerudl sy ol alics
el b ol Lo 0 n (ol S Joe (55 pme sty o) glaans s an s
o= -(Hallag, 2005, p.1) ceul 03,5 g)lsloms J g jlama |y 35>
Al-Azmeh,) Fw rob i ) Soagbobl il 35 L J o
e e 55 JB 05 sk 8 s 40 (1996, p.96

‘;ﬁwJJ‘)\MJJ‘JjJA&AJSJJJdM‘MHy
<> 5> Lel (Nasr, 2001, p-90) 5 5 o0 0 g Lo 5w (Glacd] 90 Ol g8 4o

Sl 1y (e as B odld (250 5 0l sty S i ah @ o abald ot 51 Lo ol 55 ol (23S
4 oS ol €S0 ol 4 a5 s el Hld gl gl ansl bl B ae Lyl 5 (oles ol
03,8 S (bon 51 S5 sle w0 L) 2,8 oS Blanal ol plhas 53 Lalws 0 83151 e JS7 Jae 51 5
Wl 02 035 Al 4 B g ke )5 Jos a5 ] Se el (5 501 el 5
SS) lms 4 Lol s bl e males o5 5 J (Paradigm) bbb C)Ua.,al 93 )84 Y
3l oS o 55 plas r})&éwwjégﬁ&‘kw‘ o)\”uswb,mww\ (s
sl 0 Oy (e 3 O e 5 48T S o (S5 et ol 5 s (258015 Dligeen
}UK@)‘&&L&)L&‘JU)&P&J&L%&)J»ALvL.w)\wa\JJJuLvJW&J&Ww):,r
Lod g Joo 334 2 b o 55,10 Lol b b Joe alal mb\JS(_}.Q;JAJS.:pLA\ (A3 oal o 2l
fLuyde@J\L;LawM;\da-ubl;Ja&uaL‘lwl » >J.§ua)\);ede}.4;-a.xc«b)l..uow b
WSl Slion 4 du Il O 316 615 S o (55w O 31 (s (511 oS ) iy e s fos

P99 9 Cunnn JLuoy U’ U)’;;r

VFoF o Boome s/ g3 Gii oo

=
-
o



Blg87

P99 9 Sowa JLuy

TFoF (3l o g3 bied oy Lais !

-
<

SR} NP PO SSEIY 1Y B JC S-SR K o VPSSP R DR TO JOON

ceals 315 (Ibid, p.92) dSls o gl o3yl 1 9556 coeS > Jool (5L
o35 L 058 5 A e eslinal (B g ade U sl 1l Ol an 0550
oIl L «m 55,503, 55 .(Grey, 1989, p.793) 5,ldzg o <3 ol
s 03 3 40 el 0 S sl coiae j> B i

5 s 2l S Jos 45 Ao b 5 M A S e 5l
5 ol e 3lS 30 Olalone (la ) 528 B sa i 51 e S
REITPEFPE (,Lfﬁj Wl 03 5 Olads (5la ) 528 )3 5L plaS ala il
B Dol IS Jor 2B 4S5 8 s e Sl ol e
O - S e P T
g deal g o aih JMseandl (jiS l 03505 g4z Sy

5 5k s S5 53 53 D5y Sty ol i

as o S Jor 20 5l Sl s n sy s e oS00
5 ey B siom el wloas plill 4l 03,513 1 Oladons (Lo 525 2
Nasr, 2001,) a5 50 et 55 (D! O s 3251 S 5030 xS U 1y a0l ol
2 ol 5 by il [ (1S Jas 36 i 55 4 L (pe21
ol - (§oLaBl anus 5 5l 2 LS Al gy aed 53 &S 050 s ol
(Ibid) douled 3Bt L1 S Jes 5 sa ol8us U dis g0 0550

A 5 ol (6,5 Ll ol (6,55 e 50 o0
o Gl 528 ae b g0 N8y L ed oS il 035 015 o S
oy O3 Sl 5 V0,3 50 e 5 Bls e o Sleie O 5aman
O gl 3 L (5Ll 5 (a0 oy v ais a8 uas e L
b LSl 5 1,5 Jos (blial s L ol d 5Lzl coledms (sl 528
S el s (2l el S e B SN (S8 el S
55 (B g el sy des Olelns (la) 508 50 (B Y o0
(4 J peol) atd wlid 555 0 55 O adiy 5 ol Sl oalle



e doos 5 Sole ) Ol g

.(Fekry Ibrahim, 2015, pp.3-4) <—l

=S Jos 2 S el ol iy 3 Ol andl g cle
Sy i Joal o (oS 0 o 00 (52

el (5,58 5 e o8l aS TSkt 5 ) By ) 50wl
Sl b 5l 993 03 om0 b b aiidb (S Joe LS
dials el s 3l slaans )5 Logas ) S Jos sl «SSTJL>
odt pall 5 L Lo 5 adlE55 S (S5 D g a1 oS S
ol U ode e s .ol O syl s O e RPN
813 (6 i D3k Oledans (51 ) 528 50 53 s 5wl 30
4S'3 b odalis b dnan i 51l 55 0 oS (6l 5287 55 T wlagile Ll
s 9L Ol e s oI s 43 05811 O 40 gad

S5 S Jas A o g 5 48 Sl a gy ol LT
Bl osd 1 canw s b o) slacy g0 aauls o o iii s
(S e 5 65 S Ll 0ol e L g0l s S ai
5 3,0y o bl S e 5 S, 5l e lul 5 ae sl
Blead 53 (25 5 LIS Jow SLa B 50 e dns o ol 5,
i a0y s sl aih |l el 4 e o gl
31 aSblS S By ol (g3lwib od b ey 38 me sy adaal
33135t 65 RS 4 (IS Jo S o) Ol LS

M B i sS on 5l (o R0 2 (e Sl (ol GBS )
O R 0 P85 Mbd\)\d\ﬁJwCMU\&_&jjc_rbj
ol 5 g 3585 | (Sl aSm ads 1 ) S e 5 me sl
53550 350 3 4 Sl 5 Lo plie 53 a8 ol (5l a0l
0358 CnS ol a8 Ll 5l sl il Joal slas 4l 3 2l
Db ol s o SIS |y (B oL a0 (p B ll 5 (0 g

P9°5C~"-.‘.-1JL“|U U)’;;-

VFoF o Boome s/ g3 Gii oo

v
>



S

P99 9 Sowa JLuy

TFoF (3l o g3 bied oy Lais !

-
-
ry

SR} NP PO SSEIY 1Y B JC S-SR K o VPSSP R DR TO JOON

33 lns G g a5l (8 4 5 )5 ot L
e, o o e 5 e ] Sl 26
Tl 5 Oledons sla) 528 iy aS il (oo 5b g0 canw s al p 5
503 L 5l 5 33 Jd 5 s sl o 5 aboa sl (L il
3 oS a4 5555 L 5 and e 805 (5 g Sl 5 A
ans a1 pdos Gy o1 S Jes 50 2l L s s
VYA O s () l-Nn] O 580 CIB s O ol 5 5L s 35
Jlast o33 (s slg o5 oladl - colaarl OS] bl 5o (2147 1)
A dal g By ) )50 (539 4S A3 S
gadh el s (ool Sl (sl8Ts Vsl slds ol g st ol by
Dl (5la) 52 Ol Sl LS| o L e eVl Ol G 52

.W\L;A)A.Gé}_ﬁp-jé&_ﬁojyjs

Olodens (510538 3 giom oS 2 ol 5 Joo 30 (K08 551815
S il I el Joal s (ol 8 Jos 30 Dl 5551
Tt 28 Sogme IS Jor 035 L S e s sine wl>Sasl
Sl a5 i 93358 2 02 S 0l 0 (215 Jos oSTT 2ty
e e 5 paoms dindd 53 (1S Jos Pl L aSa 8 0 S gl S
S s aole s Sl ol Masl plos oz o ceul sl ul

i Do g bgn 1y 53 eSS saein s Cn) S Ll (ki Sl 555
=2 3 (Legg & Hookway, 2021, pp.3-4) >0 dale oyla
2l 650 5 e S U gren ol Dlagiy ad S odd o LS
Fekry Ibrahim,) 428" dias |y Ssline (slms ol 8 Las o315 ) plS
b 2l S Jes o3l a8 Sy 50 ad o o bl ol o (2015, pp.3-4
L 0T 315 08 o e Oledonns (Lo 5287 olns oslos addl e



(e does 5 (Sole md) Ol g

Gl y s «(Nast, 2001, p.21) A8 o 3L (O sl 531 S503) Ol s
cJ)\deﬂMfyw‘OﬁJ&)nguijﬁ @aid 0y
oLy gl vl ol (5SS Sy L5 8 Jes o3l 5l 51 Shs K15
Q)HwﬁguJ}J@WW‘;J&;OS‘}M)JC)_SO_A 3,ls
Slaaiar 5odd ol o3l B s 00 5 (ol 512585 S oy o dlis

3,85 51,5 58 ) e 0l SIS &) e s il O - Liiibins

S Jor ol Manal 1.

SENEIRPEYICE WIPE SO PPET gt BN ST SnpEpp gy v
FRISIE rﬁﬁw\ﬁ@ﬁ iy 1,8 Jos s sl das e Jeos plis
) A a1y 5 3 0803 ¢ IS 3l (631 L 0 (5 5mn )
Shaun,) Lo sl coale 5 old cabod Jsiads OLIS Jos Lol
Opdos Gy 55 403l (63,5055 Bsim 8 Jes (2017, pp.50-51
5 (Grey, 1989, ppp-409-410) <l 5 1ol 35 Lo a3 5des G 5
SHEE 55 (35 o810 o 1) (2 S Jos (B 0 S tn s 3l (6ol
B> 35 15 Jes .(Lipkin, 1989, pp.701-806) 4S8 o L)
Tt il i el o 1 0100k s e a0 5 el 5,505, SC
Schlag, 1989,) (53si> 0LI S Jae 5,88 OV o ~Masl (ol sl
=S s (i s yls By 53 ol Stsl a0yl (p. 1223
James, 1907,) =2 ooy esleul o e @Tdémlé sl sl
"ol G52 53 (p-151

=Ll e eSO By 3 (S e el NS

31 g Oty il Ll ol o 4l 5 ol s (et J o0l (SI15 ngdloS g oy 2l 53 )
.(Hookway, 2012, part 9 & Ibid, 2003) Ssls ks (e 55 255) 41, (...,:Juflﬁ (o
» J,bf(_}.a.c 540,20 Gl O selss ((Hookway, 2012, part3-4) el 4 25 5l IS Msu,f\ﬁ .Y
ol wa&q.“ ol Selilesl s closls ) e ‘,.W_JTU:»\} J:l)fu}.a; Ol dslias
A(Wilson, 2016) <ol e3 S (g2 250 |y Glas ecdToil ¢ o 8 e ol (2l 2 5035 5055 o el

P99 9 Cunnn JLuoy U’ U)’;;r

VFoF o Boome s/ g3 Gii oo

\

=
K3



SR} NP PO SSEIY 1Y B JC S-SR K o VPSSP R DR TO JOON

3 U ezeie BLI, Oledis (slay 5287 53 ol S Jos el i i
B oot o altiens oer .(Fekry Ibrahim, 2015, p.3) 5,145 of _als
skas .(Coulson, 1978, p.37) 54 Jool> #Slbasl ol 51 Sslics Sy
ORI PURS S L | slaeBus

oalde aih 5 Bui ol S5y ghe dslae (S foe i)
alde y3 bl 63,y ol S Jes ulal ol ol O e
o = Gl a5 0580 O (o spie My a5 3 a5 gl
o eade SO s wealis By, 5Ll ¢ Jae plis 5> (3 sa Sl
S o e b ol 0ln (S 2851 ol 3 500, ST
5 Sl o:,:.waBUa.w\ o=l Jseis .(Fekry Ibrahim, 2015, pp.3-4)
25 o) Gob 5 8505 5 S Osren Sl S aS el Lo
S e 0l 5L ol b a8 e a2iSGL(Tbid) Lles s 1,5 Jes
310 S gen 0T (e o eie L

Loy 528 53 ke 05506 p ygie Sl sline S5 Jpmazme ol S Jos 1o
Lol o B 5 (g ke .(Coulson, 1978, p.218) c—ul Hlades
((Abid) 555 b 95 53 S oade Sl 5 las s Olo 056 psgie
b s 50 (S 30 5 Gl (6 0556 o ygin ol ) -
4 218 o 4l ezt 3,100 (g e e J sl 4 503,87 35!
(Ibid, pp.218-219) el o &y ,2 bl 1o 05506 S5 slins

0353 33 Gl |y (S Jor (i o8 Ui 3 Slds
=S o 35 550 Sl oS 5 (2Ll S S a8 ais 0,15,8)
el el bl S 20 il 5 a5 sl () a3l |
e 0 e i ol (S 0S ais
S oS48 o S Jor 23l kn ol s 51X

ol ol 538 4 )L B oo Sl 5 ol 55 Olodome (slay 538751 ol

S

P99 9 Sowa JLuy

TFoF (3l o g3 bied oy Lais !

=
=

\



;;.:“’“"MJLSJ'L’@:’)QL“"U:‘*._

W Calds i oS ol e i e 0 i ol Coalds s 1S
505 O Be)l5 a5 53 5 3503 Olodne (slay 5287 )3 (glos oS J o
s anelr 5, 0l 5. (Jackson, 1996, p.53) ceul sy O s pl 3l 5 Lms
o2 53 a8 ) Gl s Olads (5l 5887 5 5SSl
sl 55y oo gme slaa bl odd 5L glay s i8S js cdgs 5 s G
5 4248 3w ((An-Naim, 2010, p.45) ;Y Sw cdss 31 3 Lulul
el as’s 8 0N Ol g5 ged da 5 (o el i oo 03 (o o 53 5l >
Sl Colem5) 50 oo a0 by S nl plad 3 g 5 s S el B
ool w20 5 olgas 5 ¢(Fadel, 2018, p.60) coul ) oS ais i
(e ) 35 L O s a8 i€ e e S S el e 555
LS L oyl gon _oodwsl 3 gim J gl 505 (g0 5L (FF o «VFos
el LS 5o oDl B s (65 ln ol 5 o o Dladeas (o) 505 o gos
235 Sl sy 555 ol eyt 5 Bl s Sl s (gl
.(An-Nacim, 2010, p.1) >,ls J1 3 cds jlwa b Jols

S Olalis (510558 53 Ll o oS Jos 3B ol
Sy s Ol o 5Seme St (l Bdm amaler ) el Sl e
(el Loy 528 55 IS Jas ol as 20 5 ol Slads slay 558
Aol Jis ) rgly (el Bdr anele 5 5B 5
Oladews (510,528 33 0508 B3 1 8 Job b s 5 300 . V¥

ezl oy le 1\ lSS e idie Sl 8o L anws pyghe
Gl (g lowin Al 5 lls 5 (YYF o  \TAY (35 50) el 510550
Pl s Gl e 3 (S s 4 pdy ) O e oleslw oS
Tl 1S kS Ol L an s (o Ol 153 0 s

(Constructive) «s-te » oluil o3yl allas canm 5 diol b 55 Laslg (S cudie) o8us alul 5.
.(Hayek, 2012, pp.43-65) 355 .

PB°5MJL~|U U)}

VFoF o Boome s/ g3 Gii oo

-
=
=



S

P99 9 Sowa JLuy

TFoF (3l o g3 bied oy Lais !

=
=

SR} NP PO SSEIY 1Y B JC S-SR K o VPSSP R DR TO JOON

Olas dalre 5 51550 (Slas gazee dob dns 5 aS sl 5L (ol 1 503,S
Bl S S wn 5 Lol slena (oalail (S5 oL
.(United Nations, 1971)

S S 33) 63555 N5 (S5 SN L dnnn 5 g 03 0 Sl 055 )
(S 50) el 403 83 5 g (G105 8 (5 g SBlon s 5 (OTLOY o YV
dxw 5 4503 ,S IS canw 5 £ ans jLel js JHe byl (YYY o (\ YAY
o2 31.(Sachs, 2009, p.8) el Sle c\a_.»ﬁ axr LSS ol wowls
gt o 45,8 53 (G555 51 pem) b B molne i bl s dx s 5
Olos e adarly ¢ S x5 0l5s 40 Olodmms (5123528 55 il (ol o
R 03 48315 3y s dx 5 (550 25 S pedl 3l 6y ) 5 (SSBL an s
B el 056 ConS Tl ol ax g 3B o s 0l

SOLaSe b 1,8 o 5,5 ol sl wloes 5 o ol L
osb s ol by .wu.x_i;)\.x_f.xgowhgu)fi.{épﬁufw
B e Sl 3 QLSS s b o a0 sl ody s oLl
ST s OS50 ol S o 3B e i g ol e G
aacn g5 3lo) 4 55 4873505 0T 51 0L Oladons (sla, 528753 4 3 50 31 53
Jole 2 S (o f Loyl L ollas (oolamil gl sl ud)
A a3 05 Lol Ol aslsl s aS el es g siwais o A S Jes 50
Olodons 518,548 ke G g 2 S Jor 3B 110N

VIl 5 (Soke G i g 52 (=15 Jos 30 P 5
Sy siS G 13 1,8 s (sas Sy sl s Al 0N b acase
Oeo S o slablo) sy s Glac s o bl o Ol
Tbra-) 5, soue bs o o0 L (65Loam3l anw 5 4 a5 e SN
CSIb Sl csles 03 ) O B si= laysls 5 (him, 2005, p.524
22 el (s Gy S Jas 30 s o S Sl o 2



(e does 5 (Sole md) Ol g

A 00l 63 03 s )y e (Sl (M) s 0135, 53 VA 0,5
(stg@jwu\wﬁjMJ)Mq\.b‘d},u\ﬁj\ (Ol 15 UG
Fekry Ibrahim,) Ll s a0 155 95 a0 55 00 SOl 5 AL 5550 I
i U i e 93 90 SIS s slaBl 5 0550 1 (2015, p.235
2 g dy adelas 5 dolys (galamil a2 53 a0 g8 50 S Sl 6oL
o a5 5L el o g calde ais OV (LAl ol
e 8 pao (63Laml anw g5 slou
Il 3 Ml ool 5 520 oy 0,5 55 1,5 oo (6Las S5s) 053 Jod
Pl el s b 35 53 s U i e Ol s 53 VYO
35 ogith SVl IS ol s 5 (Nasir, 2009, pp.234-236) 55
35 53l slaayya (gl QIS ey (o3ladl 5L S
oo dpelal ab Gollas Lo 8 0556 (2l . (Coulson, 1978, p.205)
53 s om0 3555 S Sy onbls 488 L L
Sl s Q\J_@dQ)JLBCB’w\Q\j_;;A__, VAFP Il yd s 53 00l Olan
5 (Egyptian Act No. 71/1946) Jos S anc 4 4 Lsens (dods Jlos!
2 0B olan VA2 Jlu 55 55,5 i o8 5o &yl 00 1404 Jlw
e QST 2l 0556 )b T L 4S5 5,8 05 oSy ) 58
s 3 Mzl V4¥4 JLu s L(Faruki, 1965, p.253) 550 ae 550 5
s Jlasl (Sol b ab 45 50 SVl 420 950« eme 3 dom Jl g
s OISl ) G b 3l et 5L el eSOl Sl ;s bl (ol
Lncend 31 (S5 Otims L 252 (3Ll i 5 ol ol s s
oLzl OIS sl dlad plasil e Ll 285 <o STLe Jds 4 a5 50
35 S8 ey ol eSOl Lo 5 5L 5050 oy adalos 5 < Bl
sLacal U @l e o0 956 55 V40T Jlw ,s .(Coulson, 1978, p.219)

(Aleatory contract) b ,—dwe slasls)l 3 5 aan o oo, 8 3o 8o 4

£33 § Sowt JLw U/ U)’;;r

VFoF o Boome s/ g3 Gii oo

—
=
=3



S

P99 9 Sowa JLuy

TFoF (3l o g3 bied oy Lais !

-
=
{>4

SR} NP PO SSEIY 1Y B JC S-SR K o VPSSP R DR TO JOON

O s () SDol & 5580 50 ol ol s .(Ibid, 2018) Ad 55
St =0 3l - celaa] Sladlo] bl 55 (p1474) VYT
a5 At e ST 5 (6358 slace) oSl 5 dos S dlesl pss
O35 oyl 14555 oa (65)5L8S () Do p3 48T U a0 lle,
L Cidbes (bl 058 9LgSS syl 5 (p1AVA) VFOA Jlw
Fore VTV o)l sl OLgSS (gl sas I 03l Lande el a5
GoslaS &lis 4o olas (el 4l adl sl 4o Gl 53 VYEY/E/Y)
recils 5l

O3B AYAANYY o YEVYNNY oplad Jordlysms Gollas
T 530 Ua s el o il L alie il 53 o)) olSosl
13,8 Nl el Shylsl e

S s 30 058 e eaalin ss sl 5 5B sleud 55 4SS Soles
a5 a3 S0 s3laatdl anw s sl o Lacd s 5L dha il
a5 2l L gl w00 g ad 5 om0 L b o 35 (ol e
ROUH PRI PR G S RN
ORI PIRTSVR P OP NP K A O - IR A

WOl & (S 5y 5 o a G 33 oS ah oy ) S Jos 50
S el O s 305 b 1 (Zakariyah, 2015, p.192) e G i
RS an g Sl amiler (oo gas o) g Slalllas 5 (ol - colanarl o) 5
- ¢(Kamali, 2016, p.385) coul cicws Joal Sl 08 ais glacand
el 5l s b Sl 2ol 5 55 ki) Gy el 55 (ol 8 Jos i
Il 33 s ol G508 53 53 O 3 905 5 el (6,8 oz 30

VIV /Y)Y Fo g0t gman G 5 b el 998 T3 b Ly ) oSl 0 58 b SO 510 . )

EINYA L - pn wrgemn b ol 53 5 WWANINV/Y Gl 03 s 5 pld Cmbias o35 Jlo wors

(Bl Condss eSS s 0508) 10158 b 0L (5l g a5 ol laln 13 b g e 5 ki 5
ROWPREPRE



e doos 5 Sole ) Ol g

J..fb =l Lsl (Steuer&Blouet, 2015, p.256) ol 3 sgins DS Y0V ¥
23 5l 5 ol 6 5B 50 51 5 ) ) osﬁéajjuécbjsk_éj
308 8 5 50 5 i 3wz SN a8 a1 S Jas 20 L e
ol o5 8 1555 e 5 Ul e i 5550 B 3151
Oy B e 5 YoV v Jla 5l e 5l 85 b g S5 5l a0 50l Ul s o
G Ol 53 43 s 803 s 3l 5 e 53 el G155 i
5 odeldll 5 saar UL oz ge OVl J pummes 4S5 odul g
5o O s >l ¢(Hafijur Rahman, 2020, pp.8-9) ceul jiels
ol w0 plad 5 b pdy sl 5018 Joe 3,80 51 50 s ag o
a5 53 Ol 1) 0T 03) 51,5 a8 (gl 8 s U o ST ) S i ails
4 i Lol 5 ¢ (Limor, 2017, p.23) (Civil State [ ode <d93)
(An-Nacim, 2010, p.19) (cuss ) 5 (Cdgs) Jod 5l 2la e
5253 1,5 Jas 3,505, 31 5l (sl 28> 48U ity s 50 S oalie
b s s S

Gl 0 = s allnall 055 il 3 5 Il Jous b Jsl G
S 3B 93 Jod OMatodil 48T Loz n ((FAG2 VP (Jlle)
o= -(Halverson, 2010, pp.56 & 74) jls 8 Jes 31 (5 ,55ms
g s 14553 oL 5 S i 3|y B o5 205

S U i 3 b |y 5 a5 g 3 i 5Ly 3
(P dpol 2lalbd s an B L Bl ol il 50350 do s o s
.(Kamali, 2016, p.402) solad bl wl 3si> del ol o os sl
S el 5 Laarsy (il s ) Slae sazm (Dl om0 el ol
)3l IVl S5 8ILL 5 (S5 e 2 0523 ) (Slas saes of o
935 r\.)JJ_a = -(Al-Azmeh, 1996, p.12) <—ul (paralogical
il 2 b a0 5L 3,0

P9°5C~"-.‘.-1JL“|U U)’;;-

VFoF o Boome s/ g3 Gii oo

—
=
o



S

P99 9 Sowa JLuy

TFoF (3l o g3 bied oy Lais !

=
=<

SR} NP PO SSEIY 1Y B JC S-SR K o VPSSP R DR TO JOON

gz ks js ol 5 Jes 50 (I

SS 35 53 1) w45 ez 53 YoV Y Jlw s (e < 53) el
1 53 Cppalimnall 153 it (528 S a3 o e o hae g 0,5
s Ll (Steuer&Blouet, 2015, p.237) <ol a8 oo 508 G st
35 oy cedol ol Cakides slaaia Lo slus o3l Yoy Y Jlu ol
Olse 4o s3ls 3 (Ibid) coul ol o et s slrs o S &g
e s Ly (Se S5« pedeanadl 013 ltien 200l 31 55 Jod
5 = Slac Bl G5 5l clas (g s 88l Saas O3 omen
(W2 Y0 (55l 3) 5,8 5 me 0L elo) Shlie 5l el

OBl 51 gLos 1l 3 51 Ly g Olia il 5 (5o 3 sl abis
O kS e 0T (A e Olen) cul el 5o 5o G
e (il 0La ) L ez 1) p3ul 53 w53 p sgie 0L S3Ley ol
S5 s 5 ke J ol Ale s b i 315 (¥ o cOlen) IS
adh 4 4o alicws ol s . (Steuer & Blouet, 2015, p.3) 4o o g
23 aphe et gs (Bt o I L Ol el GRle Ly 50,8 e 5L (S eS
-(Zakariyah, 2015, pp.11-12) 5,15 (6215 cald el juo
S e 9 Loy pln O goead 28 peiin 4y phducdlol (o

S 53 s 55b S0l b )l LS g 51 Lo g 5, S5 o
i b e Ogamen odliae 3 500,50 (5310 a0l (on ges 55
Gy a5l o Blan (315 1y ol (Sl 03,8 l s 5 ol
Al-) 3,385 8558 coeS T ool 1 s 35 U015 0 4 Wl S
5 S ste) psgie B 53 05,8 ol 285 (Najjar, 2013, p.38
LA 5,555 00l 253 09,8 ol o805 Ll 4By (25 (s s
Lo yas 03,5 ol 5Ll (g5, .(Al-Azmeh, 1996, p.12) cul (55 925 -
ais plas 3 sl L oL el (oS aih 53 0y sbe 0 i 4 g



(e does 5 (Sole md) Ol g

Ll S e aith au o)l 550 5 i 55 ) goes 4l S
L o |y SIS Sl S aith del b lode ( wlwl ol 0 sS s
aib > 5 ¢(Fadel, 2018, p.60) «uils Lacw S )b, Sa o
Ails o LT (g lamim ol A ¢ Slate o S 0L B 1) oS
4 53 45 Wb ol 3 (Sledes 5152100 188 el pxiallle)
Kamali, 2016,) cewl edoiid i o3 (g5lown 3 525 (33 (6l o o S
v_§>- 05 s d 93 5 5 Gl L)1 55 Ol ol 55 (pp.384-385
Sl a5l B gy Ol o e VY 0,5 53 e Olalu
;\MW@M\)ﬁuéwrm@omguud\ﬁaﬁuﬁ
05 Sl L odd s gls b aSCul as (Jackson, 1996, p.49) 5, <
S35-58 55, S elaarl (slacaadly 5l 1) coalde ads (i ol
Kamali, 1996,) 5535 o1 31 15 (o 20 Sldalins  JelSS IO PRI
3 e (65 Ol g5 g ol 3o (gLlmelBlus pwlwl ;o ames 55 .(p.32
SISl esee B 3590 53 ul ol 3l el
o 5 (253 1 5 a5 glo 55 05,8 ol Sl et 1)) (g5 s i
S5t d el 53 ol la piie a1 1 Sshaas (s Slagle
Ol 4 (s a5 S i) i 5 pme oS0 gl 0,5 Lo
ol ey e a8 (B yiedol pa bl () el el gl
3,5 ol 2 Aol (B sz el bl (ol 2 d g IIL S
il ol e o L Gollas S Lis (s S 518 S5 oo

B 5= e0 B 13l glis s ol 8 o -z e 3 ¥
30 e sl s g g0 By )3 1) sk edsB (e SIS 0556
S el (Yo VYAV Slo) ol e ads ) el Ol (sl
o Aol (i )3 5 el 0d s ol en 4 B sk ol 5l b S

£33 § Sowt JLw U/ U)’;;r

VFoF o Boome s/ g3 Gii oo

!



S

P99 9 Sowa JLuy

TFoF (3l o g3 bied oy Lais !

—_
>
pry

SR} NP PO SSEIY 1Y B JC S-SR K o VPSSP R DR TO JOON

cc}_l‘}fﬁ) 5}—-*:@ C_,b) L..@.;T&L_MAJ_: M\;B«.SMU_L;\ 6Lﬁ:a.k3\
‘(\‘Yupc\\“w‘d:l:a-) W|J_A‘§I\J_bjc§b(auﬂuj_bbjcbyéjﬁ
Olalw 1y (35 ol S5 alsy 5 edls (5513 o8l S0 (s 3l 5
el s el sl ) e 4SS Cdls a5 Ul L (Olen) dise
35 o 31 ) g J ol s el 5k sl 53 3l sl 5 seils  pecd
odelB o 503 o e amd S s i ol le o B> ol
OJBM (((:\J'J‘LSLL?A)) coJ.fo.)Lj QW}SM%@DJ};M\?L}}E}
0313 e 5 eamad (ol 53 L ASL 5 g Ll s e L Lol duls

.W‘QJJSML}:”»

23 e B 3 130 5 e sl Y

Kelly,) > oy oo 35 0F pmcn 31 (B i 01l (gL (3 Gy 3
el gl o33l Ol ad sl i s 5 e SLS.(1992, pp.92-100
O 4S5 L 3 4 ooy dsl 5 (Al wazna, 2016, pp.251-252)
(Al-Azmeh, 1996, p.12) 55 oo il 5 Blinsl (| Sl ol s
Je) o ol 51 5 e plals Siin 5 CLS Jyb 53 oae Ol e o Jas
5 bl e isu cone ol Al sy o (bl
(Al wazna, 2016, pp.251-252) ceul jwdie O30 b Joslas

SIS a5 i shm 0ds s 2 ym el (g (53,5 Lo s
5525 Ll 40 (55,5 bus .(Makdisi, 1985, pp.97-98) cul SeudS
555 4ol slay sl ocul V(lieeul 8) 5 (Basic beliefs /b sla, L)

1. Non-inferentially basic beliefs & non-inferentially justified beliefs.



(e does 5 (Sole md) Ol g

‘qug;;pa.k_cﬁw\éséu)jbd_gbgjﬂjgwoy‘a\_r:
é\jw‘ﬁd\},»;)yolf@a&ﬂbwj\JW\L;;L:;”MLEQLQA
.(Oktavinanda, 2018, p.Vii) ceul 54,40 o O35 438 93 9l sad
s Jool SO pl o addits 0,587 Sl e 0] sl e pel Ol e 4o
wxlw Baamodels WLl ol o .(Zakariyah, 2015, p.25) c—ul
«[UJ,] ‘Lf’fo) el r\J_>- oS Cne JJ:‘.J:}»J.A &f\ﬁwﬂsﬁ‘&d‘
el sl a3 (Olam) A3l o A 3l sl OF J2B 5 (Y£O,0
)J}M\%W@ﬁfﬂé}bj@%@é}b)b&)ﬁ?—
0,158 4SSl asess .(Zakariyah, 2015, p.25) 3,13 5,2, 55 wolas o) 53
Q)W‘M}‘&ﬁﬁ&é}b‘;&% (owwfzd%&wa-)
2 g dal i B i el 5 805 Ul e S U e Ol o b o3 S

18 o 3,500, 53 oI (25 pmo sl . V.Y

JS_s (Cognition) wa-ti o) 5> 53 1,5 Jos 3,555 b me s
Jis ol § ae aionil 3, 5 (Schlag, 1989, p.1223) a3 S
=S o 5 ol gy 51 JSCE Sl e St 31 JSCE IS
e -(Ibid, p.1224) el Joli 53 SLIS Jde (o 5ms et L
Do) Sl (22 By S ool (g 53 (1S Jor (35 me 03,513
.(Ibid, p.1223) c—ul > 4

A0l sl LalE 5 woslime slaelBlus 1,5 Jas 5,500, Ol
S (e o) & olTol ol Lite oo Lol ¢(Smith, 1990, p.410)
Ibid,) J0 Mg e (s Jie) 5 sl 815 0550 LT asiul az 35,5
Transcendental) Ml Jie Las 4o os Jie o5 gie (p.409
S5 s las o8 5 (Maddy, 2007, p.50) <ol (Intellect
Jie Shslas il 53 w5l (Instrumentalism Intellect) <l

AYYV/N e ‘[t'd'] ;4.4\.\503‘) Sl (:\)9-}:. _;S.Ll [y St s Jfrél:v) 456)._..3- ez 5

£33 § Sowt JLw U/ U)’;;r

VFoF o Boome s/ g3 Gii oo

—
=
B



Blg87

P99 9 Sowa JLuy

TFoF (3l o g3 bied oy Lais !

=
=
-

SR} NP PO SSEIY 1Y B JC S-SR K o VPSSP R DR TO JOON

(Transcendent Intellect) e Jae STHsl 3l dca a colS Ml
«(Kant, 1998, p.149, B.25) Jews ©j5p 4 353 50l Jo o
L aew s losl s (5l 5 S 0 S 1y Ssd sl el Il Lo
Olaeoen Lol ((Friedman, 2013, p.22) 5,0 ¢ b Jae 5 oo, delsd
(Relly, 1992, pp.258 & 261) ol s (3 oo (la1yL o
Jie STosl ((Bai 0L S e o e e (5515 5 Sy (6
ek B ol 4 ;803 50,8 Jas plis 1y G plane Sl las
e STl a8 lins o liml o e STsl oS o 415U s 50
o Mos 5 4 1S5 s el ail de 2L ) S)o 5o Ll 5 o0
AYAY (rgalys) doas cocnd Cew pdU L cwys )l ¢ B gk L;uo,t,f
s lal s Glos s ax g o Byi= OIS Jes ol (ol s (FVY 0
5 b QLI O Jolie 3 g (0l 5l 5 )l Ssi del S olle
s S0 o S Jas eSSl a5 8 e 515 B 0L S ) 50
.(Warner, 2010, p.406) das o 451, & i a0 S
((Ibid) Ails e Lw 130 1) 55 QLIS Jos 4T ity s
a3 Al 350 53 (58 o 53 48 Esline o a5 5 (ol Sl
ws 8 )3 gsdane slajloia 3 S o b sk 5553 ¢ Uss b (55
.(Ibid) 3 -4 s edslb (Norm of Justification /a5 jlowa) 4S5 55 o
o= 5 2wl Gl 5 oIl ul jlawa Ol as a5 slaen
3,15 355 51 ) 53 (ol a5 5lmn 15500 G s slajlows

2> S e 3l st ol 550 les i g aoa e

B Al (s 555l s 0 Lel ol e (s Bsim |y SIS B i iSle (Ol sl S )
3 Gsi abdd U150 )l 800 5 Sl G5 5 OV Gloo (s Sl Bshans e b 4 LI
Sosel o Gshass ‘@Ké)bw‘&».sjcfg‘:}:j 213 Sl polre (G52 olor Czilex 0 )
ﬁ@bg%\ﬁm@ﬂoﬁﬁﬂrﬁp;’wéb\fEwlbujl&é)}}fj@wbﬁw‘
4 S G il ) 0 B Sl 4 Al B 5 Ol pgehe 2 S50 (B
YT 5o VW40 (s y) LS ol ol 30 )l B s olen 31kl s



e doos 5 Sole ) Ol g

S e b s Jes plis 530l i ol jlaea ol (e 5) 255
.(Rorty, 1982, p.xxv) 54, =

A pdy e 1 a3l L ciillae (slons 4 Gl 4 9IS Jos
a5 a8y Cd (315 L lae o) S Jos S0 ol dlis by
20 o=V el Jle gy e S Jes 5o a8 (ol o)l en ol
(Ibid, 1991, P.23) 5,0 555 i iy 5 OISl 03,5055 ol 5
d ddaz 5 L 1l olas (Bdeo) pygin 48 ol () S e 5,
.(Ibid, 1989, p.52) ==\ 3 S sla)len duy 4 anie soo

Slsls abdes 5> (e lain 55 a8 S Jos 2
N P g T P -
U3 5 e Laslain ;800 535 53 (558 Jlocn 5o ;500 o)l o
.(Warner, 2010, pp-407-408) c—ud Jomms <ls bl 5 1ol 0
5 iddes gLaal8lus 53,05 (35 cenl (S SU S 555 2SSl s
o i 2155 ot L (a3 (o3 sl (gla gl
azd B 10 53 e o 4 sl g 5 0 (ol S Lol A
S bl 3 (ol San TN 8 e el ol (Ibid) 355 e
e Lty e i an o bl s 5 asbl S e aadlas Sl edl
(Ibid) 35 doal g 5Ll L Bsam S Jos

S Jos et e ;30 o page ol ot sl e 4 clie
Lal 3 B s 0ol e wb (50 S ool aS el 4
) S5 o mie sl Slis o3 G oSG OV 1 50
o (i 5 LS
oS4 | 8 o gtz e 5BV

5 03,80 S ol oS b o ol S Jos 2 e 30 e
ek G & S oxeb G i ) S aS 0 5 50 SIS S S

PB°5MJL~|U U)}

VFoF o Boome s/ g3 Gii oo

=
=
—



S

P99 9 Sowa JLuy

TFoF (3l o g3 bied oy Lais !

=
-

SR} NP PO SSEIY 1Y B JC S-SR K o VPSSP R DR TO JOON

i8S e O S ol il Ol ol IS e RS Oy
Gava & Stern,) cewl U1 S oLl cusMie sl s 4 o gl 031
25 3 O szen 056 ConS ol aSiTamss (p.2015, pp. 85 & 177
) H sk 3 55 0 e (bt ) ol 5 gt O e
B 0l 0 elazrt laulsy o (Sl asl s sl S5
LSnaSo) b pre 5 50 3 a8 el g so Loyl 5 el me s
Jobes 8 Jas 2,005 2 (bl a8 on e (Ao I TAY
sella soyb i solamll wlbdanslr glaesls 5l (5)s 0, 40 5oL
W Kb el sdpe (B g coale S

Sl 1 sl 355 (6353 a0 ong 3 S o 5,55 (ol s 53
sl slasloea 55 o b Ghes s a4 5 L S5 el
Coulson, 1978, pp. 149-) Lib oY (2= 5 dde 0l 5 oo (B s o 25
ey i8S s u__;\)fd.«.o )8 51 iy L5 .(150/ Nasr, 2001, p.90
o bl 0550 CnS T ol 5 (B S B Oleds
Sl g oLty 5 5 plil s d (om0 iy o5
Coulson, 1978,)) < 3 JSS (b Jae) ok aands ys ol
(mbiae 50l 4y ide c Lol Osds 58 Jes plie (pp-149-150
S e SIS oy e e 5 g (5 e cla, Sl om0
el (oS 4 oy S Jas D30 S O as S
o%}fﬁ olf.&g: Y

23 ax ol W s lee o W S -8 3 4SS S olan
D3 oy 51, e 308 U il O a5 Olads gl 508
Lolod e G ol (2l o o358 Jodad (0 25 SLas ST o 42
S 3 3,8 a1l ode e glls 1 of 5 edosl oAl 5 s 4



e doos 5 Sole ) Ol g

23 A8 1355 (I8 Je o3 i pme sl dlaul s b
DS o cole G a

DS 5k Ols (L3l gt J sk 05 o1 8 Jor 53 4Tl iy i
Jie 5 «(Smith, 1990, p.410) Cousd 5 smaie 550 Jie 5 loe Jas
Maddy,) ¢ 2 Jae ) Lhes Joe STK1 3,0 55l 5ml e 5 0ls B o
i slao ;S 55 o el o ide cdlal 5l plis (2007, p.50
3l ke slaa L5 55 030 ‘chs\jﬁ;gpéuoj\fwuiw\ﬁ‘3)\3
W o ATAY (6 ml) S o gl ol ooy oTolB00s

Lol ol o S ool o on b gLl 58 ¢ oDl il s
4.3450L<_3T«¢_éju»,<:,>a)l.,c4_g.w\gﬁ&l&gwuy\f‘ﬁ\
SLro,l58 slas 50l O games Jgl drys 2515 03,280 a5 3 529 5 et
Doy (el AT 5 cabes (ol e a8 LT 63 5 doal g (g by fae
o 03816 Aib o as Jie slae )i slis 5 el Ol o3 axy
S)ls ol ser 5 ads ALK (S5 wlided e oS el o8is
b e ol 53 oo S5 5 @Bl L o Gl BLSSL
B Py PO . FEE N ST JOUN (O JENPRRN g
& S iy ool B 53 ) s 31 (555 il pme eSSl s
wd (V2 5o OTAY (69 i 5 2lo)) )0s 5,3 SUI wlllcs as
5y bl g ol i add L Ol olaeas ASIs 5o s

sl g e 5l gle o gk Slaayl 8035 1,8 s adee s b o
el et 5 2B (VG2 ATAN (6352 lae) w8l o)y, YUY
6 N hns Sl b 5 g a0 Do Ll e oS L3
Col el 9 78 Blias (LLAS ) )3 e O 5y 5 ol 2l
& ol 0 1N O o5 e 315 Ll gyl Jmd o adasl Sl S
(a5 Shlres o adal (0555 Sl cp e ol 10,055 3 Jlie Ol se

PB°5MJL~|U U)}

VFoF o Boome s/ g3 Gii oo

=
=
-



Blg87

P99 9 Sowa JLuy

TFoF (3l o g3 bied oy Lais !

=
(>4

SR} NP PO SSEIY 1Y B JC S-SR K o VPSSP R DR TO JOON

g e 40500 Oy eolanarl ol oy B 5 Sl 5 S5 L
Al el €5 S Slloes | przee b iz 5 b s ST S el
Sl s 25 o e s R ol el s Slas i e
5 e 58l ol asly Bl o (05 Gl (s LS 5 B 5
25 6 o Sl o a el ol s 313 2SS i 4 5L
1335 e )S i 55 (6 mdh Ola L e LB

5 S s olzel (B g slaey IS et L s 5 el
sl 4y A3l o ;03 550 el a Lslay 3 L G5 g s U o
b s el (20580 i (glms o Lol 5o cndly sl ol
S (S03 pnS U3 o0 5 25 0 oyt 5 ) (o Jold o oS
D)ls s g 4

doul
>

-

ol oS e slaml (53l S5 pdes G 03 1,5 Jos 2,55

By > S a2 Slesliul 5 es e glacil e s
4SS Gl L plie s ieashy ol vl (380 ol cils) o e
50 Oledeis (glay 528 S aS ais 1 0y (51,5 ok 3,055 45 el
o (slay 528 e 53 0l sl 136 s i 2 ol w31
an 5 4ol (6l 3 Al 3 e Slm it 4 el Lol o 0L
Jaled Gy (DU el oo 5l Sy 287

2 s silale (Mol 5 s (s pale bl J3 5 DS ol 3 B s V._.hb.ajf.m osle @)
Ol gl ilien slaslesl b 55 p seie Jlis Ol 5 & sl 1Lash | LT 015 n Lo S 5500050
b el Sl caals Glls (6535 &S sl g ol 31 4 o s ol Lol AS o Ty o 55 4l
psaie piaman 3,8 o D) g0 (5503 I 0330 J28) S, o 5 g 31 (6353 oy 4 Ll Sl
Sl (Sl Ol e b (5 503 p g 4 e o353 Ll pludl & Blas ST ool G w eJloy
s AL da Gle (Shleon Olge 5 Oludl sl (Sloy glge 05,5kl b 55l ) cis 55
Shlael 68 ol . D13 5 6 5 dl e dods QL I3 3 (6 @ 5y ol 31 3000 sl (6,505
s o3 Slelol 516 o 5 ol Jad e e ladls b 5 3ls ol e S



e doos 5 Sole ) Ol g

S s5S 55 ol el B ol S o)l 5 O G i 3 (o
Loy 5 sl (g il anS 5 Aile sl A s ity Slobs
Sl it Sl canaa 55 515105 55 5 oS (Slay S s ol )L i o) 5
a8 oo 3l ey b s Sl o 15 3B iy eSS
Jie 3 (Sl a8 ais 28 e a5 ol o o8I 550 L ST
el 55 Ol (0o o a S R )l e e ol
Con i as Lis |y 395 o Bl U ccal 300 s 5108 aih s
(s 53 5 a8 s (B (LS Jae) e 3 0lTe et Lal bl
add Sk bl ol el s (S Jes () Sl =t
(e aigddl any SRl RIS SIS (6 5 SN 51 US55 (Sl aS
Aol Cole a5 g (Gl mwlid S (o Siely 1 S el s s
308 o G 1S o (38 me G Sl g ol 315l B i
3,8 o adeolb s b me
Sl

35 Jlo ol o S alie ol o frams 0 5 5ll @ L
ORI O@Mﬁﬁ—“

5 Bl oS lie Il (2,80 51l (b s 9B pled
S o a1 e ol (gl s
e’u:w

ol Bl o (nblin 5Las o5 s 48 A8 s g o OBy 5
0 5 4 g adlids

P9°5C~"-.‘.-1JL“|U U)’;;-

VFoF o Boome s/ g3 Gii oo

=
=
o



Blg87

P99 9 Sowa JLuy

TFoF (3l o g3 bied oy Lais !

—-
=
<

SR} NP PO SSEIY 1Y B JC S-SR K o VPSSP R DR TO JOON

cl.la
C.JJM@J..L ‘“g;’lﬁ)é)t’a&uMJ}MJMQ‘";)MLK‘J#;}%» tJW‘LSJM‘
NRENFO o VWAV Glies (Y3 docds

U s 5@\3;ba:\j.—\wuﬁbw)§ c((“ﬂyé‘}bjdjb‘;gg)ﬂ‘» O3 ga}i\’ﬁ
N VY 5o AYVE (Yo 90) + o fd&g&'a&ﬁbw@fj&jd}bau@b

i ‘«Lé.ﬁwj:jj\f\ LS Py 5 O o sl ,Ep\jé» €5 games LS~
YVY o AYAY 31 FY 5 oDl (4 s

2 Ldad anllas)  3sd> ool L ol awlis 5 Jsi> Lol }@.u» tebe e (ol
L\YAV L) ‘\‘U"' Jyj.; f("" oL(.....:/.: u.wLa d}v-u....:b 4.;/.......; ‘(((4...\.4‘)3 9 ‘)\J.»\ d}‘-"
SFYYa e

ub\.&b\ d‘;@-’ Qb&oﬁjbu&é‘}wwj; Gjﬂwg[,aw ).M.mu,»).ébb
YY) ‘da)’wlw.b\j&@}s &WAJJ.:

toliloas (B g 6[.&0)\)'?;;‘%3 wwwﬂ» {9 (SHgrdases 9 (SIge ‘L;“,L,b)
Ao OTRY 5 FA S S e ser (Baim hash

L LSS iaaas anx 5 $(Sblidnw 55 (Lo 5) drew s uwlididmsl $0L 50 S,

el lisl o YlEs 46 sazes 46 nr OS5 a5 (S B i aeddd €51 i)

Sl alldlgaadl 25 [l ] oS sl s lome 3 Shames ¢y s
#VAQF LY

craldlold duge e, kSul E’ADL«;Y/U.J f,.(n//’;&.z Useof 45155 cda| redlds
.v\ﬁ‘\\

wolilias (Ll Sy05 & ppadenalll gl SIS 5 Sleals Jas a20dih S| le ( Sble
?'-\‘Vuﬂ AARK O:’})jj:‘? "\U’; “JL«.LMA‘JL,KL"'AJFL«S;-/L;LA@;E

rY' 'O cé‘}j«ub‘éﬂ IaJ.AL; ‘f’M“"’;ylgfe UJVU/‘L&J" f;lz.wﬁ céjuj-;

Ao oo ol b Yol 4ol p S V1 b o g o il ol 4535500
VA Bl s Sa 0 1y S ssaliad) Sl

[UL;:] ‘J&Jb @LJAU @M\)b CJ\)L&Z\;‘ 09, “;.JJ»J/M ‘J.J«L«.w\ 4‘.;}»

w}»ubw\ rﬁ dﬂ_vjwumlo}‘ R *‘d)‘;-/w dbw%sbfcw
AY4Y . (°))J”“>§’L'°\a5"")}“°|

rajic_; d}v- 0SS oo ‘((L;J.la_g ;5'“.9‘@’9" Jyuf.w tdxw ¢5) ‘u\.o.>-\.\.~..» ‘g"-’j"‘
YOYYYY o ANYAY (s y,8 cPY S u/.g.:a[iwl.adwu



(e does 5 (Sole md) Ol g

Abdul Moneim Ahmad, Fouad,”Principles of the System of Judgment in Is-
lam,” (Alexandria: Shabab Al-Jame’a Foundation, 1991). (In Arabic)

Abu-rabi’, Ibrahim M,“Contemporary Islamic Intellectual History: A Theo-
retical Perspective,” Islamic Studies, Vol 44, no 4, Islamic Research Insti-
tute, International Islamic University, Islamabad, (2005).

Al wazna, Rafat.Y,”Islamic Law: Its Sources, Interpretation and the Trans-
lation of It into Laws Written in English,” Int J Semiot Law 29, (2016).

Al-Azmeh, Aziz,” Islams and Modernities,” published by Verso, Second
edition, (1996).

Alikhani, Ali Akbar,”The Thought of Omar Talemsani and the Transition
of the Muslim Brotherhood to Democracy,” Quarterly Journal of Social
Theories of Muslim Thinkers, No. 1, (11), (2021). (In Persian)

Al-Mawardi, Abi Al-Hassan Ali Ibn Muhammad Ibn Habib,”A/-4hkam
Al-Sultaniya and Al-Walayat Al-Diniya,” researched by: Ahmad Mubarak
Al-Baghdadi, (Kuwait: Ibn Qutaybah School Publishing, 1989). (In Ara-
bic)

Al-Mazni, Ismail,”Mukhtasar Al-Mazni,”(Beirut: Dar Al-Marifa Publica-
tions for Printing and Publishing). (In Arabic)

Al-Najjar, Abd Al-Majid,”paper presented at the international conference on
‘Politics and Ethics’ for the Faculty of Islamic Studies,” Qatar Foundation,
Doha, 11 June (2013).

Al-Qaradawi, Yusuf,”from the jurisprudence of the state in Islam,” Second
Ed, (Cairo: Dar al-Shorouk Publishing, 2005). (In Arabic)

An-Nacim, Abdullahi Ahmed, “The Compatibility Dialectic: Mediating the
Legitimate Coexistence of Islamic Law and State Law,” The Modern Law
Review, Vol 73, No 1, [Modern Law Review, Wiley], (2010).

An-Naim, Abdullahi Ahmed,”Islam and the Secular State  Negotiating the
Future of Sharia,” Harvard University Press, (unknown edition), (2010).

Aref Nasr, Mohammad,”In the Sources of Islamic Political Heritage,” (Pub-
lication of the International Institute of Islamic Thought, 1994). (In Arabic)

Boulanger, Jean,” General Principles of Law and substantive law,” Translat-
ed by Alireza Mohammadzadeh Vadghani, Journal of the Law & Political
science Faculty of Law and Political Science University of Tehran, No. 36,
(1997). (In Persian)

Drahos Peter,” A Philosophy of Intellectual Property,” Translated by
Mahmoud Hekmatnia Et al, (Tehran: Publications of the Institute of Is-
lamic Culture and Thought), (2012). (In Persian)

P99 9 Cunnn JLuoy U’ U)’;;r

VFoF o Boome s/ g3 Gii oo

-
=
>



Blg87

P99 9 Sowa JLuy

TFoF (3l o g3 bied oy Lais !

—
=
D

SR} NP PO SSEIY 1Y B JC S-SR K o VPSSP R DR TO JOON

Egyptian Act No. 71/1946.

Fadel, Mohammad,“Political Legitimacy, Democracy and Islamic Law: The
Place of Self-Government in Islamic Political Thought,” Journal of Islam-
ic Ethics, brill publishers, (2018).

Faruki, Kemal,”Orphaned Grandchildren in Islamic Succession Law,” Is-
lamic Studies,” Vol 4, No 3, (1965).

Friedman, Michael, “Kant’s Construction of Nature A Reading of the Met-

aphysical Foundations of Natural Science,” Cambridge University Press,
(2013).

Friedrich August Hayek, “Studies in Philosophy, Politics, and Economics,”
The University of Chicago Press, (1967).

Gabriele Gava, Robert Stern (editors),” Pragmatism, Kant, and Transcen-
dental Philosophy,” (Routledge Studies in Nineteenth-Century Philoso-
phy), Routledge Publications, (2015).

Gallagher, Shaun,”Enactivist interventions. Rethinking the mind,” Oxford
University Press, (2017).

Grey, T. C,”Holmes and Legal Pragmatism”, Stanford Law Review, 41(4),
(1989).

Hallaq, Wael B,”Themes in Islamic Law Origins evolution islamic law,”
Cambridge University Press, First published, (2005).

Halverson, Jeffry R ,”Theology and Creed in Sunni Islam_ The Muslim
Brotherhood, Ash’arism, and Political Sunnism,” First published by Pal-
grave Macmillan, (2010).

Hayati, A,”Concept of “general principles and Generl rules (Comparative
study of Iran and France law),” Journal of Civil Law Knowledge, 7(2),
(2018). (In Persian)

Hekmatina, Mahmoud, “Fundamental Rules in Law and Methodology to
Elaborate and Develop Them,” Islamic Law, 11(42), (2014). (In Persian)

Hookway Christopher,“The Pragmatic Maxim: Essays on Peirce and prag-
matism,” Oxford University Press; (1ed), (2013).

lan Roxborough, Theories of Underdevelopment, Translated by Mustafa Az-
kia in collaboration with Mohammad Saeed Zakai, (Tehran: Tosseh pub-
lisher), (1991). (In Persian)

Ibn Qadameh, Abdullah,”4/-Mughni,” (Beirut: Dar Al-Kitab Al-Arabi Pub-
lications for Publishing and Distribution). (In Arabic)

Ibrahim, Ahmed Fekry,“Pragmatism in Islamic Law. A Social and Intellec-



(e does 5 (Sole md) Ol g

tual History,” Syracuse University Press, (2015).

Jackson, S. A,“Islamic Law and the State The Constitutional Jurisprudence
of Shihab Al-Din Al Qarafi (Studies in Islamic Law and Society),” First
edition by: R. Peters & B. Weiss, Published in Leiden: Brill, (1996).

James, W,”Pragmatism’s Conception of Truth,” The Journal of Philosophy,
Psychology and Scientific Methods, 4 (6), (1907).

Kamali, Mohammad Hashim, “Methodological Issues in Islamic Jurispru-
dence,” Arab Law Quarterly, vol. 11, no. 1, Brill, (1996).

Kamali, Mohammad Hashim,“Caliphate and Political Jurisprudence in
Islam: Historical and Contemporary Perspectives,” The Muslim World
Journal, Hartford International University for Religion and Peace, (2016).

Kant, Immanuel,““Critiqgue of Pure Reason,” Edited and translated by Paul
Guyer and Allen Wood, Cambridge University Press, (1998).

Kelly, John Maurice,“A short history of western legal theory,” Clarendon
Press, Oxford, (1992).

Lavie, Limor,*“The Idea of the Civil State in Egypt: Its Evolution and Politi-
cal Impact Following the 2011 Revolution,” Middle East Journal, Vol 71,
no 1, Middle East Institute, (2017).

Legg & Hookway, ‘Pragmatism”, Available at: Stanford Encyclopedia of
Philosophy,” substantive revision, Edward N. Zalta (ed.), (2021).

Lipkin, Robert Justin,“The Anatomy of Constitutional Revolutions,” Vol, 68.
Issue 4, Neb. L. Rev, (1989).

Maddy, Penelope,“Second Philosophy: A Naturalistic Method,” Oxford
University Press, (2007).

Makdisi, John,”Formal Rationality in Islamic Law and the Common Law,”
Vol 34, Issue 1, Article 10, Published by Cleveland-Marshall College of
Law, (1985).

Mebhrizi, Mahdi,“governmental Figh,” Nagd Va Nazar, 3(12), (1997). (In
Persian)

Movassaghi, Seyed Ahmad,”Development; Conceptual and theoretical evo-
lution,” Journal of the Faculty of Law and Political Science, University of
Tehran, No. 63, (2004). (In Persian)

Nasir, Jamal J ,“The Islamic Law of Personal Status,” Brill Publications,
(2009).

Nasr, Seyyed Vali Reza,”Islamic leviathan Islam and the making of state
power,” Oxford University Press, (2001).

P99 9 Cunnn JLuoy U’ U)’;;r

VFoF o Boome s/ g3 Gii oo

H
-


https://en.wikipedia.org/wiki/Paul_Guyer
https://en.wikipedia.org/wiki/Paul_Guyer
https://plato.stanford.edu/index.html
https://plato.stanford.edu/index.html
https://www.oxfordscholarship.com/view/10.1093/acprof:oso/9780199273669.001.0001/acprof-9780199273669
https://brill.com/view/title/17895

£33 et JLoy U’U/U’}}

TFoF (3l o g3 bied oy Lais !

=

SR} NP PO SSEIY 1Y B JC S-SR K o VPSSP R DR TO JOON

Noel James Coulson,“A History of Islamic Law,” Edinburgh University
Press, (Last ed), (1978).

Oktavinanda, Pramudya Azhar,” Interpreting Immutable Legal Texts:The
Posnerian Pragmatism of Islamic Law,” A Dissertation Submitted to the
Faculty of the Law School in Candidacy for the Degree of Doctor of Juris-
prudence, The University of Chicago, (2018).

Rahman, Hafijur,“Toward A Wise Political Figh: The Perception of State
in the Political Thought of Yusuf Al-Qaradawi,” Asbider Akademi Sosyal
Bilimler Dergisi, Volume/Cilt 7 Number/Say1 21 2020 s.6-22, Publish-
er: Ankara Haci Bayram Veli University, (2020).

Schlag, Pierre,” Missing Pieces: A Cognitive Approach to Law,” Vol 67,
Number 6, Texas Law Review, (1989).

Rorty, Richard,”Consequences of Pragmatism,” Essays, 1972-1980, Minne-
apolis: University of Minnesota Press, (1982).

Schlag, Pierre, (2003),”Truth, Rationality, and Pragmatism_ Themes from
Peirce,” Oxford University Press, (2003).

Schlag, Pierre,-(1989),”Contingency, Irony, and Solidarity,” Cambridge
University Press .

Schlag, Pierre,(1991),”Objectivity, Relativism, and Truth,” Cambridge Uni-
versity Press.

Sachs Wolfgang,“The Development Dictionary A Guide to Knowledge as
Power,” Zed Books: Second Ed, (2009).

Smith, Steven D,“The Pursuit of Pragmatism,” The Yale Law Journal, vol
100, no2, The Yale Law Journal Company, Inc, (1990).

Steuer, Clement & Blouet, Alexis, “The Notions of Citizenship and the Civil
State in the Egyptian Transition Process,” middle east law and govern-
ance, Brill Publications, Vol 7, Issue 2, (2015).

United Nations,”Report of the 1969 Meeting of Experts on Social Policy and
Planning,” International Social Development Review 3, 1971.

Warner, Richard,”Legal Pragmatism, in A Companion to Philosophy of Law
and Legal Theory,” D. Patterson ed, Blackwell 2d ed, (2010).

Wilson Aaron B,“Peirce’s Hypothesis of the Final Opinion. A Transcenden-
tal Feature and an Empirical Constraint,” European Journal of Pragma-
tism and American Philosophy, x-2/2018, (2018).

Zakariyah, Lugman,“Legal Maxims in Islamic Criminal Law_ Theory and
Applications,” Edited by Dr. Khaled Abou El Fadl, Brill’s Arab and Islam-
ic Laws Vol 9, (2015).


https://dergipark.org.tr/en/pub/asbider
https://dergipark.org.tr/en/pub/asbider
https://dergipark.org.tr/en/pub/asbider




&Y

N
[N AN

Law |

ic

*

IsLaw

law A Quarterly Journal on,
Vol.22 / No.87 / Winter 20251

—
W
w

Islamic Law (A Quarterly Journal of Law)
Vol.22 / No.87 / Winter 2025
ISSN: 1735-3270

H https://hoquq.iict.ac.ir

Article type: Research Article

Procedural Justice in the Iranian Criminal Process:
Foundations, Capacities, and Challenges

Bagher Shamloo* (Corresponding Author)

Associate Professor, Department of Criminal Law and Criminology, Faculty of Law, Shahid Beheshti
University, Tehran, Iran.

Email: b_shamloo@sbu.ac.ir

Amirhossein Khosroabadi

Ph.D. Candidate in Criminal Law and Criminology, Department of Criminal Law and Criminology,
Faculty of Law, Shahid Beheshti University, Tehran, Iran.

Email: a_khosroabadi@sbu.ac.ir

i moronind | Citation Shamloo, B., Khosroabadi, A. (2025). The effect of informing on

=] =] termination of marriage and return. Islamic Law (A Quarterly Journal of Law).
22 (87): 133-171

E d-}) 10.22034/ilaw.2025.715459

Received: 15 November 2023 , Accepted: 08 May 2024

Abstract

According to contemporary thinkers, social justice is the ultimate goal of human
society, such that this ideal manifests in all components of the social system. How-
ever, the establishment of a just society will not be possible as long as the members
of the social system do not "feel" justice. Given the importance of the perception of
social justice among the members of a society, justice researchers have re-evaluated
"procedural justice." The significance of procedural justice in the criminal justice
process lies in the fact that the parties involved in the case (the accused, the victim,
and the public prosecutor) should feel justice through the "fair application of crim-
inal law." Adhering to the three principles of equality, participation, and rule-based
processes aids their understanding of the fairness of the criminal process.

This study employs a descriptive and analytical approach to evaluate Iran's criminal
justice system based on the criteria of procedural justice. Although the constitution
emphasises these characteristics, ensuring their implementation requires full sup-
port from criminal procedure laws. Without reforming procedural laws based on
these features, it is not feasible to expect a "fair application of criminal law" and the
realisation of "a sense of justice" among participants in the criminal justice process.

Keywords
Criminal justice system, Criminal procedure Act, Criminal trial, Fair trial, proce-
dural justice, Social justice.
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Extended Abstract:

1. Introduction

In contemporary social thought, justice is regarded as the ultimate goal of
human society, a virtue that must manifest in all components of the social sys-
tem. However, a truly just society cannot be realized until its members “feel”
or perceive the existence of justice. This psychosocial dimension has led schol-
ars to revisit the concept of procedural justice, shifting focus from the mere
distribution of goods and rights—traditionally known as distributive justice—
to the fairness of the processes themselves. Within the realm of criminal law,
procedural justice ensures that the parties involved (the defendant, the victim,
and the public prosecutor) experience a “sense of justice” through the fair im-
plementation of criminal law.

The importance of procedural justice is heightened because criminal law
institutions possess the power to limit or revoke the legitimate rights and free-
doms of citizens. When formal laws, specifically criminal procedure codes,
align with the principles of procedural justice, the likelihood of systemic vio-
lations decreases, and a coherent framework for fair trials is established. This
research seeks to identify the necessary characteristics of criminal procedure
laws to ensure compliance with procedural justice and evaluates the current
Iranian legal system against these standards.

2. Research Methodology

This study adopts a descriptive-analytical approach to evaluate Iranian
criminal procedure. The methodology is structured in two primary phases: first,
the essential indicators of procedural justice are extracted and defined within
the context of criminal legislation. Second, the current laws and regulations
governing the Iranian criminal justice system are analyzed and assessed based
on these extracted indicators to determine their strengths, weaknesses, and ca-
pacities for reform.

3. Research Findings

The research identifies three fundamental pillars of procedural justice in
criminal proceedings: equality, participation, and regularity. The findings re-
garding these pillars in the Iranian context are as follows:

* Principle of Equality: This principle is manifested through judicial neu-
trality, independence, the unity of judicial authorities, and equal access to
justice. While the Iranian Constitution and the Code of Criminal Procedure
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(CPC) emphasize judicial independence and neutrality, several challenges re-
main. For instance, while judges are legally bound to be neutral, other critical
actors in the justice system—such as the police, prison officials, and forensic
experts—are not explicitly subjected to the same legal obligations of neutrality
in the Iranian policy framework. Furthermore, the existence of specialized and
exceptional courts, such as the Special Clerical Court and specific economic
crime tribunals, challenges the principle of the “unity of judicial authorities”.
Access to justice is also hampered by the lack of mandatory presence for parties
in certain appellate stages and the Supreme Court.

* Principle of Participation: This pillar ensures that social subjects have an
active role in the judicial process through the right to be heard, public trials, and
the jury system. Iranian law recognizes the right to be heard and the necessity
of informing the accused of charges. However, the right to access case files is
often limited at the discretion of judicial authorities for reasons of security or
confidentiality, which can impede an effective defense. While the Constitution
mandates public trials, legislative exceptions—particularly regarding political
and press crimes—sometimes broaden the scope for closed-door sessions be-
yond constitutional intent. Additionally, the jury board in Iran is criticized for
being appointive rather than randomly selected from the public, and its opin-
ions are often merely advisory and non-binding for the court.

* Principle of Regularity: This principle, synonymous with formal justice,
demands the impartial and consistent application of law. It is supported by the
rule of law, the requirement for reasoned and documented decisions, and the
right to counsel. A significant achievement in Iranian law is the criminalization
of judicial or law enforcement actions that violate legal procedures. However,
the “right to counsel” faces a major hurdle in Note to Article 48 of the CPC,
which restricts defendants in certain security or organized crime cases to choos-
ing lawyers from a pre-approved list provided by the Head of the Judiciary.
This limitation is viewed as a substantial violation of procedural justice and the
principle of “equality of arms”.

4. Conclusion

The research concludes that while the Iranian Constitution establishes a
strong foundation for most indicators of procedural justice, their legislative im-
plementation in the 2014 Code of Criminal Procedure and subsequent practice
is inconsistent. The system demonstrates significant gaps, particularly in the
handling of economic and security crimes, where principles such as the unity of
courts, public trials, and the free choice of counsel are frequently compromised.
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To enhance the legitimacy of the criminal justice system, there is an urgent
need to prioritize the principles of participation and regularity. Although the
“Judicial Security Document” represents a progressive step toward protecting
these rights, it currently lacks the necessary enforcement mechanisms. There-
fore, the study suggests that reforming conflicting legal provisions—especially
those regarding the restricted choice of lawyers and the expansion of special-
ized courts—should be the primary focus of any judicial reform program in
Iran to ensure a genuine “sense of justice” among citizens.
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Abstract

Bad clothing as a religious-social and even political and cultural challenge in to-
day's Iranian society more than any other factor requires the adoption of ethical
strategies through cultural systems, prior to coercive and police encounters that
result from the desirability of populist criminal policy over criminal policy. Secu-
rity is in that area. Adhering to the rules of clothing, with an ethical approach and
beyond social requirements, which is influenced by cultural-educational strategies,
gives this regulation a moral character, and the result is the creation of scope and
conscientious and rational capacity to accept it. Being ethical in dealing with bad
clothing requires that, firstly, cultural systems introduce the hijab as a moral-be-
havioral virtue and, taking into account the requirements of the modern age, use
the moral concepts accepted by the society, which are rooted in the religion and
culture of the people, and secondly. The realization of goals such as rehabilitation
and expressionism should be achieved more than anything with previous cultural
measures, and as a result, the subjects of criminal law, feeling the dependence of
their value and dignity on the hijab law, should assume a human-moral mission to
obey the law and react Police should also be associated with backgrounds and cul-
tural themes. Based on this, ethics, people and police will play a role as three sides
related to the field of coverage by cultural systems.
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Extended Abstract

1. Introduction

In contemporary Iranian society, the phenomenon of “improper veiling”
(bad-pushashi) has transformed into a multifaceted challenge involving reli-
gious, social, political, and cultural dimensions. Unlike “natural crimes” such
as murder or theft, which possess inherent and immediate harmful qualities,
improper veiling is often categorized as an instrumental or preparatory be-
havior. Within the legal framework, it is viewed as a preventative prohibition
aimed at curbing subsequent social harms, such as the erosion of the family
unit, the spread of divorce, or crimes against chastity. However, because the
negative effects are not always immediate or tangible to the general public,
many citizens perceive mandatory veiling as a conflict with personal liberty
and individual choice.

This tension is exacerbated by the expansion of global media and virtual
spaces, which have normalized non-veiling behaviors across the world, leading
some sectors of society to question the necessity of religious dress codes. The
sources argue that addressing this issue requires a fundamental shift from a
security-oriented criminal policy to a people-oriented one. This transition in-
volves prioritizing ethical and cultural strategies over coercive police interven-
tion. The ultimate goal is to move beyond mere legal compliance toward an
ethical commitment rooted in the “inner perception of modesty” (affaf), which
fosters the rational and conscientious capacity for citizens to accept veiling as a
moral virtue rather than a forced mandate.

2. Research Methodology

This study utilizes a qualitative library-based research methodology, syn-
thesizing information from original Sharia sources (such as the Quran and Nahj
al-Balagha) and contemporary literature in the fields of ethics, sociology, and
criminal law. The research defines “cultural systems” as a network of intercon-
nected institutions—including the Ministry of Education, universities, semi-
naries, the Islamic Propagation Organization, and national media—that play a
direct or indirect role in managing public thought and reinforcing social beliefs.
The study’s framework is built upon the interaction of four central elements: the
target community, culture, ethics, and the police. By analyzing these compo-
nents, the research seeks to explain how cultural strategies can lead to “self-de-
terrence” regarding veiling regulations.
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3. Research Findings

The research identifies several critical insights regarding the strategic role of cultur-
al systems in managing the social perception and practice of veiling:

The Primacy of Inner Deterrence: The most effective method for preventing
improper veiling is influencing the will and intention of the individual. Draw-
ing on the teachings of Imam Ali, the sources assert that if an individual does
not possess an internal monitor or “preacher” within their soul, external warn-

ings and coercive measures will remain ineffective. Effective deterrence must
be “etched” into the citizen’s conscience through soft cultural and educational
measures so that the need for costly external enforcement is reduced.

Hijab as an Ethical Virtue: Cultural systems must present hijab not
merely as a legal or administrative requirement but as an ethical virtue.
By using concepts rooted in the public’s existing religious and cultur-
al framework—such as dignity (karamat), modesty (affaf), and shame
(haya)—these systems can generate a “shaping of the conscience”.
When veiling is perceived as an ethical “good” essential to a healthy
personality, it gains a level of legitimacy and social acceptance that
force cannot achieve.

The “Utilitarian” and “Sacred” Framework: In a modern, market-driv-
en society, cultural systems should highlight both the sacred nature
of veiling and its utilitarian benefits. The research references Quranic
verses to illustrate that veiling is intended to prevent social harassment
(Ahzab: 59), ensure “purity of heart” (Ahzab: 33), and guard against
“diseased hearts” in society (Ahzab: 32). Presenting veiling as a “ben-
eficial trade” for the individual’s safety and family stability aligns with
the human tendency to seek personal benefit.

Ethical Guidelines for Police Interaction: Since veiling is primarily an
ethical and spiritual matter, any police response must be differentiated
from the handling of violent crimes. The research identifies three ethical
pillars for law enforcement: Dignity, treating the offender with respect
and avoiding violence; Gradualism, following the religious stages of
“enjoining good” only when a positive result is probable; and Justice,
avoiding selective or discriminatory enforcement, which creates social
resentment and erodes legal legitimacy.

Expressivism and Rehabilitation: Cultural systems are vital for “expres-
sivism” (Balaagh-e-Mobin), where the law communicates the communi-
ty’s collective moral disapproval of a behavior. This helps internalize the
“shame” of the offense, facilitating rehabilitation. A criminal response is
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only the final link in a chain of public moral evaluation; it should serve
to reinforce the social consensus that improper veiling is a “moral evil”
rather than a mere violation of state rules.

4. Conclusion

The study concludes that the prevailing social friction regarding veiling in
Iran is largely a consequence of the failure and negligence of cultural systems.
These institutions have largely failed to produce the necessary intellectual and
cultural content to justify veiling as a human and ethical virtue, effectively leav-
ing the police alone in a confrontational struggle against shifting social norms.
The sources suggest that criminalization without cultural persuasion results in a
“legalism of fear” that devalues human dignity. For veiling to be socially sustain-
able, it must be “veiling rooted in modesty” (affaf), arising from an individual’s
voluntary and rational choice. The research recommends a thorough pathology of
past cultural strategies and a shift toward using modern psychological and social
sciences to internalize the value of modesty. Ultimately, a system that relies on
internal monitors (conscience) is far more efficient and respectful of human dignity
than one that relies solely on external punishment.
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Abstract

The increasing development of securities has created new issues in this field. One
of these issues is the emergence of intermediary securities. Unlike direct securities,
these securities are not directly invested by the investor in the issuer's contract. In
this method, the intermediary person buys the securities of the issuer and confiscates
it, and transfers the rights arising from these confiscated securities to the investor.
Although Iran, unlike countries such as the United States and United Kingdom, has
not formally provided for these securities in its laws, but in Iran, according to Islamic
law, securities are provided under the title of sukuk securities, which are very similar
to intermediary securities. . The increasing development of intermediate securities and
the global nature of these securities and risks such as the issuer's bankruptcy, double
the need to review the law governing these securities. In the United Kingdom, due to
the lack of clear rights arising from intermediate securities and the impossibility of
determining the location of the property to determine the law governing securities (in-
cluding intermediate securities), the law is valid if the said securities are registered in
that country. In the United States, the law will be enforced if the parties to the contract
govern their contract, but if the parties do not agree, the jurisdiction of the mediator
will be competent. The jurisdiction of a securities broker is also the area in which the
office of the CEO of a securities broker is located. Unfortunately, there is no specific
provision in Iranian law regarding the conflict of laws on securities. Therefore, the
Iranian legislature tends to impose its national laws on foreign persons in the field of
conflict of securities laws, especially intermediate securities.
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Extended Abstract:

1. Introduction

The rapid evolution of financial markets has catalyzed the emergence of
complex investment instruments, most notably intermediated securities. Unlike
traditional direct holding systems where investors maintain a direct contractual
relationship with the issuer, the modern landscape increasingly relies on indi-
rect ownership,. In an intermediated system, securities are held through a chain
of financial institutions, such as banks, brokers, and central depositories, where
the intermediary holds the primary asset and credits the investor’s account with
the corresponding rights,. This systemic shift was largely driven by the “pa-
per crisis,” where the physical handling of certificates became untenable for
high-volume, high-speed global trading,.

The core challenge of this system lies in the conflict of laws. Because these
securities are often electronic, fungible, and traded across borders, determining
their legal “location” (lex situs) to establish the governing law is fraught with
difficulty,. This determination is critical for managing risks such as issuer bank-
ruptcy, the insolvency of intermediaries, and the enforcement of proprietary
rights,. This study provides a comparative analysis of how the United States,
England, and Iran address the governing law for these instruments, highlight-
ing the legal gaps in the Iranian framework compared to the more established
systems in the West.

2. Research Methodology

This research utilizes a comparative legal analysis to examine the statuto-
ry frameworks, judicial precedents, and international conventions governing
intermediated securities in three distinct jurisdictions: the United States, Eng-
land, and Iran,. The study analyzes the Uniform Commercial Code (UCC) in
the U.S., common law and post-Brexit regulatory shifts in England, and the
Securities Market Law and Civil Code in Iran,,. Furthermore, it integrates in-
ternational standards, such as the Hague Securities Convention and the Geneva
Securities Convention, to evaluate how national laws align with global trends
in private international law,,. The methodology focuses on identifying the cri-
teria used to determine the governing law, such as party autonomy and the
intermediary’s location.

3. Research Findings

The United States: A Pioneer in Indirect Holding
The U.S. legal system is considered a leader in regulating intermediated se-
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curities, primarily through Article 8 of the Uniform Commercial Code (UCC),.
The U.S. approach is characterized by the principle of party autonomy, allowing
parties to explicitly choose the law governing their transactions, provided there
is a “reasonable connection” to the chosen jurisdiction,.

In the absence of an express agreement, the UCC designates the “interme-
diary’s jurisdiction” as the default governing law. This jurisdiction is typically
defined as the location of the intermediary’s chief executive office,. This frame-
work ensures legal certainty by focusing on the entity maintaining the account
rather than the elusive physical location of the security itself.

England: Complexity and International Convergence

The English legal system initially struggled with the nature of securities,
often debating whether they constituted rights in rem (property) or rights in per-
sonam (contractual debt). Currently, English courts often categorize securities as
“choses in action” or debt-based assets. Regarding the conflict of laws, England
traditionally applied various theories, including the law of the owner’s domicile
or the law of the place of the legal act.

Following Brexit, England is no longer bound by the EU’s Rome I Regu-
lation, but it continues to engage with the Hague International Conference on
Private International Law,. The English framework for determining governing
law is segmented:

1. Proprietary issues (rights against third parties) are generally governed by
the law of the country where the intermediary is located.

2. Insolvency matters involve a combination of the intermediary’s local law
and the law of the court’s seat.

3. Contractual relations between the investor and intermediary are governed
by the law applicable to the account agreement.

Iran: Legislative Gaps and the Role of Sukuk

Iran lacks specific statutory provisions regarding the conflict of laws for in-
termediated securities,. While the Securities Market Law of 2005 defines secu-
rities broadly to include electronic documents, it does not explicitly regulate the
“intermediated” model found in Western systems,. Instead, Iran utilizes Sukuk
(Islamic securities), which share similarities with intermediated securities but
possess distinct legal characteristics,.

In Sukuk, the holder typically owns a fractional share of a tangible underly-
ing asset or its usufruct, making it more akin to a title deed than a fungible elec-
tronic credit,. Unlike intermediated securities in the U.S. or UK, where the inves-
tor only owns the “rights” to the asset held by an intermediary, Sukuk holders
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are often considered physical possessors of the rights to the base asset, although
they cannot partition it.

In terms of governing law, Iranian courts tend to impose national laws on
foreign entities, often relying on Article 968 of the Civil Code,. While some
scholars argue this article allows for party autonomy, its literal phrasing often
leads to the mandatory application of the law of the place where the contract was
concluded (lex loci contractus). Furthermore, Article 139 of the Constitution
creates significant hurdles for international arbitration involving public or state-
owned property, which discourages foreign investment in Iranian intermediated
instruments.

4. Conclusion

The global nature of capital markets necessitates a clear and predictable
framework for determining the law applicable to intermediated securities. The
United States and England have developed sophisticated systems that prioritize
party autonomy and the location of the intermediary to resolve conflicts of law.

In contrast, Iran’s legal framework remains domestic-centric and lacks the
specific provisions needed to handle the complexities of cross-border intermedi-
ated transactions,,. While Sukuk serves as a functional equivalent in the Islamic
context, the lack of transparency in indirect ownership and the constitutional
restrictions on arbitration remain significant barriers,,. For Iran to successfully
integrate into the global financial market, it is essential to adopt specialized con-
flict of law rules that align with international conventions, such as the Hague or
Geneva standards, thereby moving away from the rigid application of national
law toward a system that respects the international character of modern securi-
ties.
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