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Abstract

In some cases, a person may destroy his own property according to another order,
regardless of whether the orderer specifies his responsibility or not. This issuearis-
es whether the principal is responsible against owner. Although the traditional ex-
ample is where a ship is about to sink and one of the ship's passengers, in order to
save the lives and property of the passengers, orders another to throw his property
into the sea and the owner obeys, but the issue is not unique to that. And there
are many examples of it, including verbal or written order to release about the
payment of third party debt or even in the form of assignment or commercial doc-
uments. The status of the issue is not specified in the law, and according to Article
167 of the Constitution, the judge in such cases must issue an appropriate ruling by
referring to reliable jurisprudential sources. Now, in this article, using the descrip-
tive-analytical method and by examining the bases and the nature of the issue, we
will prove, it in terms of solving the legal gap, that even though the owner acts as
principal to waste his money, the oredere is responsible as the cause.

Keywords
order to destroy, involuntary responsibility, contractual responsibility, causation
in the loss
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Extended Abstract

1. Introduction

The legal issue addressed by this research pertains to the liability of an
individual who orders the owner of a property to destroy that property (the
orderer, amir, versus the owner, malik), regardless of whether the orderer ex-
plicitly guarantees compensation. This scenario, which presents a challenge
to conventional liability rules, frequently arises in various contemporary and
traditional contexts, such as an instruction to pay a third party's debt from
one's own funds, or, classically, instructing a passenger to jettison their cargo
(alqi mata'ak fi al-bahr) from a vessel facing imminent sinking. Although the
owner is the direct agent (mubashir) of the destruction, the question arises
whether the orderer is liable to the owner for the value of the lost property.
Given that Iranian law does not specifically regulate this situation, judges
must refer to authoritative jurisprudential sources in accordance with Article
167 of the Constitution. This article seeks to resolve this legal ambiguity
by analytically examining the foundations and nature of this liability within
Imami jurisprudence, asserting that the orderer is liable as the stronger cause
(sabab) despite the owner being the direct destroyer.

2. Research Methodology

This study adopts a descriptive-analytical methodology to investigate
the jurisprudential foundations and legal nature of the orderer's liability.
The analysis focuses primarily on Imami jurisprudence, given the absence
of extensive independent research on this topic in Persian legal literature.
The core scope of the research concerns the mandatory requirement for the
orderer to be liable: the destruction must occur during a situation of neces-
sity (e.g., imminent sinking) and the benefit of the destruction must not be
exclusive to the owner of the property. The study’s structure hinges on two
main variables: the orderer’s explicit declaration of guaranty (daman) versus
the absence of such declaration.

3. Research Findings

The research findings delineate distinct bases for liability depending on
whether the guarantee was explicit or implicit.

3.1. Explicit Guarantee of Liability

When the orderer explicitly declares their guarantee, there is a near con-
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sensus among jurists on the orderer's liability, although the specific nature
of this liability is debated. Contractual theories dominate this discussion,
aiming to categorize the relationship between the orderer and the owner.
Theories examined include:

1. Contract of Guarantee (Aqd Daman): This is generally rejected be-
cause the debt (din) does not exist prior to the contract, rendering it a guaran-
tee of ma lam yajib (that which is not yet due) and involving suspension of
the guarantee on the act of destruction.

2. Ju'alah (Stipulated Fee/Reward): This views the orderer’s guarantee
as compensation (ju'l) for the owner's act of jettisoning, arguing that the act
possesses financial value due to its subject matter (the cargo).

3. Agency in Borrowing (Tawkil fi Istiqgrad) and Independent Com-
pensatory Contract: These theories suggest a constructive transfer of own-
ership, where the property momentarily enters the ownership of the orderer
before destruction; thus, the loss is technically borne by the orderer's proper-
ty, making them liable for the equivalent compensation (the badal).

4. Customary/Non-technical Guarantee (Daman Ghayr Mustalah):
This interpretation, deemed the most suitable, posits the relationship as
an independent contract constituting a "commitment to pay" (ta'ahhud bi-
pardakht), which falls under general contract validity principles but avoids
the technical requirements of daman.

3.2. Implicit Guarantee (Absence of Declaration)

When the orderer does not explicitly guarantee compensation, liability
is more contested, with some jurists invoking the presumption of non-liabil-
ity (asl 'adam al-daman). However, the research supports the view that the
orderer is liable based on tortious grounds (daman qahri), rooted in the prin-
ciple that the orderer's action constitutes a breach of the rule respecting the
property of others. Two primary theories of tortious liability are considered:

1. Usufruct/Unjust Enrichment (Istifa'): Liability arises because the or-
derer benefited from the owner's action. A limitation of this theory is that lia-
bility is conditional upon the successful outcome (e.g., the ship being saved).

2. Compensation for Damage (Jabran Khisarah): This theory, favored
by the analysis, asserts liability based on inflicting damage (irad ziyan). The
orderer is liable because they caused the loss, regardless of whether they
ultimately derived a benefit.

Pertaining to the practical consequences (athar), if the property is recov-
ered, its ownership is determined by the adopted theory: contractual theories
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generally lead to the orderer retaining ownership, while tortious theories of-
ten apply the rules of Badal Hayliilah (compensation paid while property is
inaccessible), allowing the owner to reclaim the property upon recovery and
return the compensation paid to the orderer. The amount of liability, when
not specified, defaults to the equivalent (like or value) of the property, valued
at its intrinsic price before the perilous situation began.

4. Conclusion

The research confirms that in cases of ordered self-destruction, the or-
derer is generally liable, functioning as the stronger cause (sabab al-aqwa)
over the owner (the mubashir). Where the orderer explicitly guarantees
compensation, the basis of liability is contractual, with the most compel-
ling justification found in the theory of Customary/Non-technical Guarantee
(commitment to pay). Conversely, when the guarantee is implicit, liability
must be grounded in tortious principles, with the theory of Compensation for
Damage (due to the act of itlaf or causing injury) being conceptually more
consistent with the nature of the relationship than the Usufruct theory. The
choice of legal basis significantly impacts key outcomes, including the exact
moment liability arises, the method of determining the amount of compen-
sation, and the final ownership status of the property if it is later recovered.
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Abstract
In addition to the courts dealing with the disputes of the parties to the dispute, the
institution of arbitration is considered a specialized, fast and increasingly popular
method due to the respect for the sovereignty of the will of the parties to the dis-
pute in determining the arbitrator and choosing the procedure.
In the discussion of the effects of arbitration, although the judgment issued in arbi-
tration is generally effective for the parties present in the arbitration, the question
is whether it is possible to review the judgment issued by other arbitrators and
judges or not? If this is possible, on what basis and in what cases is it possible to
review the issued decision?
In this article, while examining and criticizing the supporting evidence of the rule
"the sanctity of violating the ruling of a mujtahid judge", while proving the lack of
ijtihad in the position of issuing a decision and the lack of difference between the
decision of the appointed judge and the decision of the arbitrator (judge of con-
solidation) due to the revision of Manat, the theory of revision and the possibility
of revision The decision issued by the arbitrator (just like the judge's decision) is
accepted due to the evidence of the influence of the judge's ruling and the inclusion
of this evidence in the second judgment, but the possibility of review and appeal
is limited to the absence of chaos and is limited to cases that lead to invalidity or
The lack of credibility of judicial opinions and arbitration and the weakening of
the ruling body should not prevail.
Many times, the possibility of revision of executive methods lacks Sharia ruling,
which at different times according to the different circumstances that exist, the
sovereignty of the Islamic country determines its limits and territory.
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Extended Abstract

1. Introduction

Arbitration is recognized globally and domestically as a crucial method
for resolving legal disputes, particularly in commercial cases. It is favored
for being specialized, fast, less formal, and respecting the parties' sovereign-
ty in selecting the arbitrator and the method of proceedings. Key advantages
also include reduced litigation costs, the independence of arbitrators, and the
protection of private and trade secrets.

However, the legal framework for arbitration in the Civil Procedure Law
of Iran faces certain ambiguities. While an arbitration award is principally
effective for the parties involved (the relative effect of the award), a central
question arises regarding its impact on other arbitrators and judges: Is it pos-
sible for other arbitrators or judges to review, appeal, or annul an arbitration
award, and if so, on what basis and in what specific circumstances?.

The article aims to address this question by examining the jurisprudential
(Fighi) acceptability and legal dimensions of arbitration awards. It specif-
ically investigates the applicability of the rule of res judicata (credibility
of the adjudicated matter) to arbitration rulings and scrutinizes whether the
jurisprudential rule prohibiting the revocation of a judge's ruling extends to
the arbitrator.

2. Research Methodology

This study utilizes an analytical and critical approach, reviewing the ar-
guments supporting the doctrine of the prohibition of revoking a judge’s rul-
ing (Hormat Naqz Hukm Al-Qadhi).

The analysis proceeds in three stages:

1. Applicability of Res Judicata: The study first examines the applica-
tion of the rule of res judicata (credibility of the adjudicated matter) to arbitra-
tion awards. This rule generally forbids re-litigating a case after a definitive
ruling has been issued. The research concludes that this rule should apply to
arbitration awards because the philosophy behind res judicata—maintaining
social order and the credibility of the justice system—applies equally to arbi-
tration, which is understood to have a combined judicial-contractual nature.

2. Legal Review: The legal possibility of reviewing an arbitration award
is assessed, noting the difference between general appeal (which is legally
precluded) and the action for annulment (which is permitted under specific
statutory grounds).
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3. Fighi Analysis and Tanqth Manat (Extraction of Ratio Legis): The
main jurisprudential theory prohibiting the revocation of a judge's ruling is
analyzed. The study critically evaluates the supporting evidence, including
the Magpbiila of Umar ibn Hanzala and rational arguments such as the neces-
sity of preventing chaos (Harj wa Marj) and avoiding the futility of dispute
resolution (Laghwiyyah). The core methodology involves refining the ratio
legis (Tangth Manat) to determine if the prohibition extends to an arbitrator
(who may not possess the required quality of Ijtihad or official appointment).

3. Research Findings

The research yields several key findings across the legal and jurispruden-
tial spheres:

* Legal Standing of Review: Legally, arbitration awards are final (Qat'),
and generally, an appeal to another arbitrator is not possible, adhering to the
principle of res judicata (as implied by Article 486 of the Civil Procedure
Law). However, courts can hear an action for the annulment (I'lam Botlan)
of an award based on grounds stipulated in Article 489, which is distinct
from an appeal (Istinaf or review of the merits).

* Arbitration and Judicial Rulings Equivalence: The study concludes
that there is no fundamental difference between the ruling of an appointed
judge and the ruling of an arbitrator (Qadhi Tahkim). The nature of the work
performed by both contemporary judges and arbitrators often involves ex-
pert assessment (Karshinasi) and application of law rather than pure I[jtihad,
allowing for the principle of prohibition of revocation to be extended to ar-
bitration awards.

e Critique of Absolute Prohibition: While acknowledging the wide-
spread later jurisprudential view prohibiting the revocation of a judge's rul-
ing, the study argues that the evidence supporting this rule—such as prevent-
ing chaos (Harj wa Marj)—only warrants preventing review when it leads
to disruption.

* Acceptance of Review: The article accepts the possibility of reviewing
and revising arbitration awards (similar to judicial rulings). This possibil-
ity is supported by the comprehensive nature of the evidence validating a
judge’s ruling, which should also encompass a second, subsequent judgment.
Review is not merely permissible but necessary (Wajib) in cases where the
initial arbitration or judgment was based on negligence in Ijtihad or failed to
adhere to judicial standards.

* Basis for Revocation: The effectiveness of a judgment in the Magbtla
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is conditional on the ruling being based on legitimate standards (Hukm-na),
implying that if the ruling is found to be based on error or negligence, it loses
its validity and is not immune from revocation.

4. Conclusion

The possibility of reviewing arbitration awards (similar to judicial rul-
ings) is accepted, but this must be applied exceptionally and only in cases
explicitly outlined by the legislator to ensure that awards are not contrary
to justice and reality. The evidence supporting the prohibition of revoking a
judge’s ruling is applicable to the rulings of an arbitrator, even if the arbitra-
tor is non-Mujtahid, based on the unity of purpose (dispute resolution).

Crucially, however, the possibility of continuous and unlimited review
(sequential appeal) is rejected. This limitation is necessary because it contra-
dicts the consensus of the wise (Sira Uqala) and would lead to chaos (Harj
wa Marj), diminishing the credibility of both judicial and arbitration awards.

Finally, the determination of the frequency and scope of revisability is
not a fixed religious injunction but rather a matter of procedural execution
(Shivah-ha-ye Ijra’1). In the context of an established Islamic government,
the authority to define the limits of review rests with the governing body
(Hakimiyyat) or the ratified legislation, allowing for adaptation based on
current social needs and judicial exigencies (e.g., volume of cases) to ensure
the execution of just dispute resolution.
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Abstract

This article takes a comprehensive approach to examining the concept of justice
and its place in Islamic thought, particularly from the perspectives of Martyr Sadr
and Ayatollah Khamenei. The research argues that justice goes beyond mere equal-
ity and means placing everything in its rightful position and giving everyone their
due. Therefore, various types of justice, including distributive, corrective, formal,
substantive, natural, positional, individual, and social justice, are examined to both
approach the true meaning of justice and understand its different dimensions while
distinguishing between them.

As aresult of this examination, both Martyr Sadr and Ayatollah Khamenei empha-
size the importance of justice as a fundamental principle in Islam, seeing it as the
core of Islamic governance. Both thinkers consider social justice as a primary goal
in an Islamic society. Martyr Sadr stresses public cooperation and social balance
as two main pillars of social justice, while Ayatollah Khamenei emphasizes the
importance of equality before the law and the elimination of discrimination. De-
spite these differences, it can be said that both thinkers recognize social justice as
the foundation of Islamic governance and have made efforts to clarify the meaning
and position of this concept in society and Islamic government.
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Extended Abstract

1. Introduction

Justice is universally recognized as a paramount human goal, inherent
to human existence, and a persistent subject of discourse in socio-political
thought. In the contemporary world, the execution of justice is primarily en-
trusted to governments. The Islamic society and government are not exempt
from this responsibility; rather, Islam, as a comprehensive way of life, posits
justice as its ultimate objective. This research specifically investigates the
perspectives on justice held by two prominent Islamic jurists, Shahid Mu-
hammad Bagqir al-Sadr and Ayatollah Sayyid Ali Khamenei. The study aims
to analyze and compare their ideological approaches and practical strategies
for achieving Islamic justice within the Islamic governmental system, there-
by delineating both the theoretical and operational dimensions of justice.
Justice, in general, and social justice, in particular, hold foundational status
as primary legal principles within the monotheistic worldview of an Islamic
government, such that the failure of such a government to uphold justice
constitutes a deviation from the Sharia and the spirit of the Islamic religion.

2. Research Methodology

This study employs a descriptive-analytical and comparative approach,
focusing on the conceptual and implementation frameworks of justice and
social justice within the intellectual systems of Shahid Sadr and Ayatollah
Khamenei. The research draws foundational context from classical and mod-
ern definitions of justice, including views from Plato, Aristotle, Rawls, and
key Islamic thinkers like Martyr Motahari. A central methodological step
involves analyzing core definitional elements, identifying key concepts such
as I'tidal (moderation), Insaf (fairness), and Istihqaq (entitlement), which are
deemed central to the discourse on justice. The primary goal is to extract
and articulate the jurists’ specific models for ‘Adalat-Varzi (Justice-Doing),
particularly in the socio-political sphere, and assess their shared vision re-
garding the pivotal role of justice in establishing legitimacy and governance
in an Islamic state.

3. Research Findings

The investigation reveals significant convergences and divergences in the
approaches of the two thinkers:
A. Conceptualization of Justice: Both jurists fundamentally define
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justice as "placing everything in its proper position" (Wad‘ al-Shay’ fi ma
Waudi‘a la-h) and "giving everyone their due right" (I'ta” kulli dhi haqqin
haqqah). Ayatollah Khamenei stresses that justice is not synonymous with
absolute equality, as equality can sometimes constitute injustice.

B. Shahid Sadr’s Social Justice Model: Shahid Sadr anchors social jus-
tice deeply within the Tawhidi worldview, viewing it as the social mani-
festation of Divine Justice, realized through the human collective's role as
God’s vicegerent (Khalifa). He theorizes a detailed, implementable Islamic
model of social justice built upon two essential elements within the Islamic
economic system:

1. General Cooperation (Ta‘awun ‘Umuimi): This necessitates univer-
sal mutual responsibility and obligates the Islamic state to enforce religious
duties, including ensuring the financial well-being of the incapable.

2. Social Balance (Tawazun Ijtima ‘1): This requires the state to provide
a minimum adequate standard of living for all individuals, elevate the stand-
ard of living for the less affluent, restrict the consumption and expenditure of
high-income individuals to reasonable levels, and actively prevent the con-
centration of wealth in the hands of a specific class.

C. Ayatollah Khamenei’s Social Justice Perspective: Ayatollah
Khamenei emphasizes that justice transcends personal virtue, defining it as
an encompassing social system. He views social justice as the elimination
of unjust discrimination and deep gaps between classes and entitlements. It
mandates that the government and all citizens be treated equally before the
law, without special, unwarranted privileges. He posits that justice is the core
message and goal of all divine religions and the Islamic Revolution.

D. Comparison: While both agree on the paramount, foundational role
of justice, Shahid Sadr's analysis exhibits greater scholarly depth and spe-
cific theorization concerning the rules of economic distribution and social
balance, owing to his systematic work in Islamic economics.

4. Conclusion

The analysis confirms that both Shahid Sadr and Ayatollah Khamenei
view social justice as a central, pivotal, and destiny-making principle of the
Islamic government, mandated by religious texts and divine law. Shahid
Sadr explicitly frames justice as the second principle of the religion (Ustl
al-Din) alongside Tawhid, crucial for human intellectual and social devel-
opment. Ayatollah Khamenei affirms that the entire structure and legitimacy
of the Islamic Republic rests upon the pursuit of justice and the fight against



Mohammad Javad Javid & Jamal Rahimian ll——

discrimination. Ultimately, the concept of Justice-Doing (‘Adalat-Varzi)
demonstrates a profound theoretical convergence between the two esteemed
jurists regarding the essential role of justice in validating and steering an
Islamic political system.
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Abstract

The current process of transferring the government in the country does not fit
the goals of the constitution in order to guarantee the rights and freedoms of the
people. This process has led to the creation of an important void in the country's
governance system and consequences such as: inefficiency and weakening of gov-
ernment policies in the last year; reducing the quality of public services; Instability
of government plans and decisions; reducing the motivation and obedience of the
body of the administrative bodies to the high administrative authorities; Increasing
public dissatisfaction with the performance of governments at the end of the term
of office; And... has left. This article aims to solve the problems caused by the
transfer of the government with the current method, with descriptive analytical
method and with library tools in an effort to define and create a coherent and com-
prehensive process for the desired transfer of the government in Iran and seeks
to answer the main question that the requirements What is the legality of making
changes in the current process of transferring the government and moving towards
a favorable process? It seems that by creating a legal platform and activating legal
capacities, we can provide a solution that avoids many of the current damages
and shortcomings of the transfer of the government, the practical continuity of
the government and public services; and provide dynamics and efficiency of the
administrative and political system. For this purpose, after delineating the desired
process of government transfer, the most important requirements for the realiza-
tion of this process and the necessary proposals in this field have been presented,
among which we can mention the partial amendment of some basic principles of
the constitution and the existing basic procedures related to the transfer of govern-
ment and the strengthening of supervisory levers.

Keywords
Government, Executive Branch, Government Transfer, Constitution, Desirable
Process.
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Extended Abstract

1. Introduction

The current process for the transfer of government in the Islamic Republic of
Iran is inadequate, failing to align sufficiently with the constitutional objective of
guaranteeing people's rights and freedoms. This deficiency has resulted in a sig-
nificant governance vacuum, leading to negative consequences such as declining
motivation among high-ranking officials in the final year of their term, reduced
quality of public services, instability in governmental plans, increased public dis-
satisfaction, and general political and administrative turbulence. The continuity
of public services is frequently disrupted, particularly during a transition period
lasting at least four months, as new administrations grapple with inexperience
and time-consuming efforts to master their responsibilities.

The transfer of government involves the movement of political and ex-
ecutive power—the largest part of a nation’s political authority—from the
outgoing executive branch to the newly elected one. Given that one primary
goal of a democratic transfer is the rotation of power to secure public rights
and liberties, fundamental reforms are necessary when existing structures
impede this goal. This article aims to identify the legal requirements neces-
sary to define and implement a cohesive and comprehensive desirable pro-
cess for the transfer of government in Iran, thereby facilitating the practical
continuity of the government and enhancing administrative efficiency.

2. Research Methodology

This research is classified as applied based on its objective. Methodologically,
it employs a descriptive-analytical approach. The required data and information
were gathered using library tools (bibliographic resources). The study addresses
the primary research question: What are the legal requirements for changing the
current process of government transfer and moving toward a desirable process?.
A notable limitation faced by this study was the lack of previous scientific re-
search on the subject and the absence of practical governmental or parliamentary
legislation addressing the challenges of the transition period.

3. Research Findings

The research proposes a desirable government transfer process designed
to minimize current deficiencies and ensure efficiency and continuity. Key
components of this desirable process include:

1. Modified Timeline: Changing the existing six-month transition period
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to provide sufficient time for planning and preparation. This includes earlier
identification of candidates and allowing the selected individual and their
cabinet enough time to familiarize themselves with national affairs, prevent-
ing disruption in public services.

2. Early Cabinet Disclosure: Requiring presidential candidates to pres-
ent a list of proposed ministers, high-ranking officials, and executive policies
upon registration. This assists monitoring bodies and the public in evaluat-
ing the candidates’ managerial competence and speeds up cabinet formation
post-election.

3. Accelerated Transition Steps: Holding the presidential election, is-
suing the mandate ratification (Tanfiz), and conducting the inauguration and
vote of confidence for ministers earlier than the current schedule, ideally
before the incumbent government's term officially ends. The start of the new
President's term and ministerial authority should be simultaneous with the
official end of the previous term.

4. Mandatory Apprenticeship (Karvarzi): Requiring the new President
and ministers to undergo a period of practical internship alongside the corre-
sponding members of the incumbent government for approximately one or
two months before formally assuming office. This prepares the new officials,
allowing them to commence administration immediately with full knowl-
edge, mitigating the impact of the transition period on public services.

The realization of this desirable process necessitates several prerequisites
tailored to Iran's political and legal structures:

* Public Opinion Engagement: Clarifying the necessity of changing the
current process for public opinion. Public awareness and support create a
powerful demand that pressures officials and counters resistance from those
benefiting from the flawed status quo.

e Attitudinal Change: Promoting the need for a change in the attitude
and behavior of political and administrative officials, supported by scientific
research detailing the current process's negative impacts (e.g., public dissat-
isfaction and managerial demotivation).

* Constitutional and Legal Reform: Requiring minor amendments to
specific constitutional principles and associated laws. Examples include
amending Article 3 of the Presidential Election Law to extend the prepara-
tion period from five months to approximately eight months, and amending
Article 119 and 133 to mandate that the ratification (Tanfiz) and the parlia-
mentary vote of confidence occur sooner, ensuring the new President starts



Fatemeh Zaboli Zavareh et al. ll——

their tenure with their approved cabinet. This also means resolving current
legal ambiguities, such as whether former ministers can continue working
until new ministers are approved, which conflicts with the principle of pres-
idential responsibility (Article 134).

* Strengthening Oversight: Defining extraordinary oversight duties for
supervisory bodies during the final months of the incumbent government.
This includes intensifying judicial scrutiny and defining new legal guaran-
tees and penalties for officials exhibiting negligence or dereliction of duty.
Special attention should be paid to monitoring large treasury withdrawals
and appointments during the last nine months of the term.

4. Conclusion

The research concludes that the problems inherent in the current government
transfer process—particularly the weakening of public service continuity—can
be resolved through a structured, multi-stage reform. The adoption of the pro-
posed desirable process, which involves revised timing, early preparation, man-
datory apprenticeship, and faster ratification procedures, offers a robust solution.
Successful implementation hinges on simultaneously meeting crucial prerequi-
sites: building public demand, changing official behaviors, undertaking specific
constitutional amendments (including principles related to presidential respon-
sibility and ministerial approval), recognizing and reforming problematic basic
legal practices, and drastically strengthening oversight mechanisms. Executing
these measures will lead to a more efficient and dynamic administrative and po-
litical system, ensuring governance continuity and bolstering national authority.
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Abstract

Legislation as a specialized knowledge requires special attention of the legislator
to follow the principles and rules, if they are not followed, the text of the law
will suffer from various problems and ambiguity. One of the most important of
these principles is compliance with the Transparency of Law Principle, which it-
self includes three components: lack of obfuscation, lack of ambiguity, and lack of
doubt. By carefully and reflecting on the note of Article (508) of Q.A. as well as
the basis of its legislation, it can be seen that this provision is in conflict with the
principle of transparency in many ways. In addition to the inconsistency between
Article (508) and its note one, the most important aspects that have caused the dis-
tortion of this provision are related to the limitations of "owner's knowledge and
notification", "current or previous permission" and "how and examples of citation
of the crime to the owner". These problems and challenges make it necessary to
revise and amend the aforementioned regulation. In this regard, in this article, by
using library sources and with a descriptive and analytical approach, an attempt
has been made to scrutinize and reflect on the note of the mentioned article and
finally to provide suggestions for its amendment.
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Extended Abstract

1. Introduction

This study addresses Note 1 of Article (508) of the Islamic Penal Code
(IPC), which regulates the issue of unauthorized entry onto another person's
property and the resulting crime or injury. Article (508) and its accompany-
ing Note 1 attempt to delineate criminal liability when an owner performs
actions on their property—such as digging a well or installing an electrical
system—which subsequently cause physical harm to an entrant.

Analysis reveals that the fundamental structure and drafting of this pro-
vision are inconsistent with the Transparency of Law Principle (Transpar-
ency of Law Principle). Legal transparency, considered a key component of
quality law, demands that a text be free from obscurity (Ighlaq), ambiguity
(Ibham), and equivocation (Tham), thereby allowing the legislator's intent to
be fully and clearly understood. The primary reasons for the lack of clarity in
Note 1 of Article (508) relate to the complexity of the relationship between
Article (508) and its Note 1, as well as specific criteria embedded within the
Note: the conditions of "owner's knowledge and information," "explicit or
prior permission (Idhn)," and "the manner and examples of attributing the
crime to the owner". These challenges necessitate a comprehensive review
and reform of the regulation.

2. Research Methodology

This research utilizes library resources and employs a descriptive and
analytical approach. The methodology involves scrutinizing the text of Ar-
ticle (508) IPC and its Note 1, evaluating their inconsistencies, examining
the underlying jurisprudential (Fighi) bases for the non-liability of the owner
(such as the Rule of Sovereignty and relevant Akhbar), and subsequently
providing critical proposals for legislative revision.

3. Research Findings

The principle established in Imami jurisprudence, based on narrations
and the Rule of Sovereignty (Qa'ida al-Taslit), is the non-liability (Adam-e
Daman) of the owner for injuries sustained by someone who enters the prop-
erty without permission due to the owner’s lawful actions. The IPC adheres
to this general principle, stating that the owner is not liable, except in specific
instances.

However, the legal drafting of Note 1 introduces several challenges that
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undermine transparency:

1. Incoherence between Article (508) and Note 1: Article (508) estab-
lishes non-liability except when the owner invites an unaware person. Note
1 introduces further complex conditions for non-liability regarding unau-
thorized entry or entry with prior permission (permission granted before the
owner took action). This structural arrangement, where the Note appears as
an exception to the exception in the main Article, creates confusion and ob-
scurity in understanding the legislator's intent.

2. Challenge of Prior Permission: Note 1 equates entry without per-
mission and entry with permission granted before the owner’s dangerous
actions, ruling out liability in both instances. While unauthorized entry has
clear Shar'i support for non-liability, extending this rule to cases of prior
permission lacks strong jurisprudential basis. The crucial factor should be
the attributability (Istinad) of the injury to the owner, not merely the timing
of the permission.

3. Challenge of Owner's Lack of Knowledge: The Note conditions the
owner’s non-liability on the fact that the "owner was unaware of the person's
entry". This condition lacks broad Shar'i grounding among jurists. Critics
argue that mere knowledge or lack thereof should not be the determining
factor for liability. If the owner is aware of the entry and has the capability to
prevent the potential danger caused by their prior actions (e.g., a hidden pit),
their failure to act may contribute to the injury's attribution; otherwise, mere
knowledge should not automatically trigger liability.

4. Ambiguity of Attribution (Istinad): The Note provides an exception
to non-liability: the owner is liable if the injury is attributable to them due to
"enticement (Ighwa), negligence in informing, and the like". However, the
law fails to provide clear legal criteria for determining Istinad, seemingly
delegating this critical determination to custom (Urf). Relying on the fluctu-
ating judgment of custom for determining a material/scientific link between
the behavior and the outcome is inconsistent with the goals of high-quality
legislation.

4. Conclusion

Article (508) IPC and its Note 1 contain ambiguities and structural flaws
that render the provision inconsistent with the Transparency of Law Prin-
ciple. A significant source of these problems is the legislator's adherence to
literal translations of conditional phrases found in specific scholarly jurispru-
dential texts (Fighi writings), such as "permission granted before the owner’s
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actions" and "the owner's lack of knowledge regarding entry".

To resolve these issues and restore legislative quality, it is recommended
that the law be reformed by eliminating these superfluous and often contra-
dictory conditions. Instead, the law should focus exclusively on the core cri-
terion of attribution (Istinad) of the injury to the owner, regardless of whether
the entry was unauthorized or based on prior permission. The proposed re-
form suggests that the owner is liable only if the resulting crime or injury is
attributable to them.
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Abstract

Undoubtedly, the statement of jurisprudential rulings related to shares depends on
knowing what it is. An example of this is the difference in the fatwa ruling on the
sale of shares, which is based on different interpretations of what shares are. Also,
what is the nature of shares, in the jurisprudence of certain shares, such as treasury
shares, is influential. So the main question is, what is the truth of stocks? Howev-
er, it should be noted that the analysis of the nature of shares in public companies
requires the analysis of a set of foundations on which the nature of shares is based,
and it has not been comprehensively addressed in the existing researches. In this
article, at the beginning of the writing, the basics and possible sayings have been
stated, and finally, after analyzing and criticizing the nature of shares, some say-
ings have been introduced as selected sayings. One of the things that this article
brought; Analysis is in the basics of analyzing the nature of stocks and making
it methodical so that researchers based on these basics can present their theories
while maintaining a logical course. In this article, the nature of shares based on the
issue of legal personality has been investigated by analytical-descriptive method
and using library sources.
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preliminaries of analysis, basics of analysis, legal personality, nature of shares,
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Extended Abstract

1. Introduction

Determining the essential nature of shares is a necessary prerequisite for
articulating the associated legal and jurisprudential rulings concerning their
sale. Differences in religious and legal interpretations often arise from am-
biguities surrounding the actual truth of a share and the underlying nature
of joint-stock companies. While the economic context of joint-stock com-
panies stems from the modern capitalist system, the precise characterization
of the share within Islamic jurisprudence and established legal frameworks
remains a subject lacking comprehensive analytical study.

The fundamental inquiry of this research is centered on defining the real-
ity of the share. A crucial preliminary requirement for this analysis is the ac-
ceptance of the Separate Legal Personality of the company. The law clearly
affirms that the company, not its shareholders, owns its assets, thereby sev-
ering the shareholder's direct ownership link to the company’s underlying
physical wealth. Furthermore, shares are undeniably recognized as property
possessing financial value.

2. Research Methodology

This article employs an analytical-descriptive research method, relying
on extensive library resources. The methodology begins by establishing
necessary foundational preliminaries required for the analysis of the share's
nature. Subsequently, potential principles and existing theories regarding
the nature of the share are systematically presented, analyzed, and critically
evaluated.

A key aspect of the methodology is the rejection of the "corrective ap-
proach" , where modern institutions are implicitly accepted as rational and
then retroactively justified using existing jurisprudential rules. The research
insists that analysis must focus on the share as an external reality, criticizing
views that define the share in a manner that contradicts legal statutes or the
specialized understanding of the financial market. The analysis is structured
to ensure that the resultant definition is comprehensive and applicable to all
types of shares, including complex cases such as treasury shares.
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3. Research Findings

The research finds that traditional legal classifications, such as classifying
shares as a Real Right versus a Personal Right/Debt, are often insufficient or
confused with the concept of ownership (Milk) of the paper security itself.
Additionally, the common law principle that a debt is non-transferable is not
universally adopted in Islamic jurisprudence, which generally permits the
sale of debt.

A critical review of major theories regarding the share's nature reveals
significant shortcomings:

1. Shared Ownership of Company Assets: This view, which denies the
company's legal personality, fundamentally contradicts the legal and external
reality of joint-stock companies where the company holds title to its assets.

2. Debt from the Company: This theory is rejected because the amount
of the debt is often indefinite before company dissolution, leading to the sale
being void . Furthermore, it fails to differentiate shares from fixed-income
instruments and cannot properly analyze profit distribution without incurring
issues of usury.

3. Dual Nature (Haqq/Ayn): While positing the share as a contractual
right against the company and an objective asset towards third parties, this
theory cannot explain treasury shares, as it results in the issuer and the credi-
tor becoming the same entity, leading to cancellation of the right.

4. Generic Right (Haqq): Defining the share simply as a Haqq (a right
to dividends, voting, etc.) conflicts with Iran's Civil Law, which generally
requires the object of sale (Mab1’) to be an objective asset (‘Ayn).

The analysis concludes that three major perspectives remain theoretically
credible, though each carries its own set of critical objections that must be
addressed: Longitudinal Ownership of company assets, Ownership of the
Accredited Entity (where shareholders own the company itself as an accred-
ited reality), and the definition of the share as a Specific Right.

4. Conclusion

Defining the essential nature of shares is not a purely empirical task but
requires a thorough theoretical framework aligned with field experience and
market function. The theory ultimately adopted must not only have jurispru-
dential justification but must also be comprehensive and robust enough to
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successfully interpret complex modern phenomena such as Separate Legal
Personality and the legal reality of treasury shares. The simplistic reliance
on market custom alone or narrow legal provisions is deemed insufficient
for a complete understanding of the share's essential nature. The continued
ambiguity mandates that researchers combine established legal principles
with the required jurisprudential analysis to introduce a theoretically sound
and applicable ruling.
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