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Abstract

The requirements of large stock exchanges regarding transparency have a signifi-
cant impact on regulating the type of relationship between parent and subsidiary
companies. However, in the current legal system of Iran, there are no special pro-
visions for the entry of a subsidiary company in the stock market between two
companies, and the effectiveness of the stock market rules to create transparency
in the operation of the subsidiary company is not clear. However, the application
of the principle of transparency in large international stock exchanges has caused
that, despite the subsidiary's compliance with the parent company, this unequal
situation of the interests of the subsidiary does not accrue to the parent company.
As aresult, the principle of transparency will cause neutrality in interests and share
ownership under the assumption of conflicts of interest with other shareholders,
especially minority shareholders, and from this point of view, the parent compa-
ny is only a shareholder of the listed company. Therefore, the parent company's
control over the subsidiary company, which has both increased profitability and
risk reduction, and in case of non-acceptance, the full responsibility of the parent
company's control in the stock market is equal to the requirements of the stock
exchange. First of all, the subsidiary company is accepted. It is subject to the rules
approved by the stock exchange. Secondly, the parent company can't exert practi-
cal influence on the subsidiary company admitted to the stock exchange.

Keywords

The holding company, the parent company, the subsidiary company, the require-
ments of the relationship between the subsidiary company and the parent, the prin-
ciple of transparency, the requirements of the stock exchange.

n @ @ Copyright © 2024 The Author(s);
8 @ e This is an open access article distributed under the terms of the Creative Commons Attribution License (CC-By-NC:

https://creativecommons.org/licenses/by-nc/4.0/legalcode.en),
which permits use, distribution, and reproduction in any medium, provided the original work is properly cited and is
not used for commercial purposes.


https://creativecommons.org/licenses/by-nc/4.0/legalcode.en
https://qabasat.iict.ac.ir/page_1014.html
https://doi.org/10.22034/ilaw.2024.2028377.3436
https://doi.org/10.22034/ilaw.2024.2028377.3436

Mohammad Sardoeinasab & Mohammad Fathi ll——

Extended Abstract

1. Introduction

The stock market serves as a pivotal public institution responsible for the
valuation and transaction of securities and commodities. Within this frame-
work, the legal recognition of parent and holding companies is established,
particularly under Iranian law, which identifies a holding company as an entity
that acquires sufficient voting rights to control another company's operations
through the election of its board of directors. While the terms "holding" and
"parent" are often used interchangeably, they possess distinct nuances: a hold-
ing company primarily manages a portfolio of assets and investments without
necessarily producing goods itself, whereas a parent company may engage in
its own operations while maintaining a controlling interest in a subsidiary.

The fundamental basis of the parent-subsidiary relationship is "control,"
defined as the direct or indirect power to direct management policies through
ownership of voting securities or contractual arrangements. However, this
relationship presents a complex legal challenge regarding the balance be-
tween the subsidiary's legal and financial independence and the parent's per-
vasive influence. In many international jurisdictions, strict transparency re-
quirements govern this dynamic to ensure that the parent company's control
does not unfairly prejudice the subsidiary or its minority shareholders.

In the current Iranian legal landscape, there is a notable absence of spe-
cialized regulations governing the entry of subsidiaries into the stock market
specifically regarding their relationship with parent entities. This lack of clarity
regarding the impact of stock market rules on operational transparency creates
risks of abuse, such as debt evasion, fraud, or unfair trade practices. This re-
search aims to analyze the legal characteristics of this relationship and the es-
sential role of the "Principle of Transparency" in maintaining market integrity.

2. Research Methodology

This research utilizes a descriptive-analytical methodology. The study
is grounded in a comprehensive review of library-based sources, including
Iranian statutes such as the Securities Market Law and the Law on the Im-
plementation of General Policies of Article 44 of the Constitution. Further-
more, the study incorporates a comparative analysis of international legal
frameworks and guidelines, including the OECD Principles of Corporate
Governance, European Union directives, and the legal systems of the United
Kingdom, Germany, and the United States. The analysis focuses on evaluat-
ing transparency principles, stock market directives, and the legal measures
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required to preserve the transparency of the parent-subsidiary relationship
following stock market admission.

3. Research Findings

The research identifies "Control" as the central element of the parent-sub-
sidiary dynamic, typically involving the ownership of over 50% of voting
shares. While the legal independence of a subsidiary generally shields a
parent from liability, international legal precedents, such as the concept of
"shadow directors" in the United Kingdom, allow for the attribution of liabil-
ity to a parent company if it exercises continuous, behind-the-scenes control
over the subsidiary’s board. In Germany, "control agreements" are utilized to
make a parent company explicitly responsible to the subsidiary’s creditors.

The "Principle of Transparency" emerges as the primary tool to mitigate
the risks associated with such control. Transparency in this context is defined
as the real-time availability of comprehensive information regarding trades
and business operations to the public, which allows investors to protect their
interests. International standards, particularly those promoted by the OECD
and the London Stock Exchange, mandate several critical disclosure require-
ments for parent and subsidiary companies:

* Financial Disclosure: Both entities must provide audited financial state-
ments. If a subsidiary’s impact is significant, its data must contribute to the
parent's consolidated financial statements.

» Related Party Transactions: All transactions between the parent and
subsidiary must be disclosed, particularly those involving potential conflicts
of interest, to ensure they are conducted at "arm's length".

» Governance Structure: Companies must report on the composition of
their boards and decision-making processes to prevent the parent from exer-
cising undue practical influence.

» Ownership and Strategic Changes: Changes in share percentages, merg-
ers, acquisitions, or the sale of business segments must be publicly reported
and, in some cases, require shareholder approval.

* Risk Factors and Legal Proceedings: Entities must disclose any condi-
tions—including risks arising specifically from the parent-subsidiary relation-
ship—or ongoing litigation that could negatively impact their financial status.

The findings also highlight the role of Audit Committees and independent di-
rectors as essential internal transparency mechanisms. Under Iranian regulations,
the formation of an audit committee under the board of directors is mandatory
for listed companies to ensure the immediate reporting of material information
and compliance with accounting standards. Furthermore, the use of International
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Financial Reporting Standards (IFRS) is increasingly required globally to en-
hance the comparability and reliability of financial reports. Failure to adhere to
these transparency and reporting standards results in severe sanctions, including
fines or the delisting of the company's shares from the exchange.

4. Conclusion

The evolution of corporate governance over the past decades underscores
that the successful development of parent and subsidiary structures is deep-
ly dependent on innovation and the adoption of international transparency
standards. The "Principle of Transparency" serves as a transformative force,
ensuring that despite the structural subordination of a subsidiary, the parent
company remains merely a shareholder in the eyes of the market, thereby
protecting the rights of minority shareholders.

The research concludes that for Iran to enhance its economic health and
attract foreign investment, it is imperative to bridge the gap between cur-
rent domestic regulations and international benchmarks, such as the OECD
guidelines. Foreign investors prioritize the quality of reporting practices and
the presence of a robust governance infrastructure. Therefore, adopting glob-
al standards for "beneficial ownership" reporting and the disclosure of relat-
ed party transactions is recommended to prevent corruption, tax evasion, and
money laundering.

Ultimately, a transparent regulatory framework that limits the practical
influence of parent companies over listed subsidiaries will increase mana-
gerial accountability and market integrity. Strengthening the role of inde-
pendent audit committees and ensuring the rigorous application of consoli-
dated financial statement standards are vital steps toward a healthier national
economy. For any subsidiary seeking stock market entry, understanding and
maintaining this transparency is not merely a legal requirement but a funda-
mental necessity for sustainable growth and investor trust.
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Abstract

One of the most important issues in transaction law is the role of formalities in
them. Today, according to the principle of sovereignty of the will, it is stated that
the principle is on the consent in contracts, but this article seeks to show that In
the transactions of immovable property and intellectual (industrial) property that
contain the transfer of objective rights, the legislator considers it necessary to per-
form formalities in the transaction, considering the higher interests, especially the
protection of the rights of third parties, and guaranteeing the implementation of
non-compliance with this requirement. It is different depending on the opinion of
the legislator (but mostly it is either the invalidity of the legal act or the inability
to cite). According to the investigations carried out in different cases in Iranian
law, the research briefly concluded that in transactions regarding the transfer of
objective rights in immovable property and intellectual (industrial) property, their
registration is mandatory and in some cases the legislator went further and consid-
ered notification as necessary. The exception to this rule is the transfer of movable
property, where, due to the merger of ownership and possession, the loss does not
go to third parties. However, even in this case, sometimes the legislator considers
the formalities to be necessary, such as the transfer of a car. However, in subjec-
tive rights and transfer cases, the rule is the consent of the contractor. Because
the subjective right is a relative right and can only be invoked against others, not
applicable in such a way as to expose their legal position to be disturbed.
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Financial rights, formality, official registration, right transfer, objective right and
personal right
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Extended Abstract

1. Introduction

In contemporary contract law, the principle of party autonomy and the
doctrine of consensualism suggest that the mere expression of will is suf-
ficient to create legal effects. This paradigm, which gained prominence in
the 17th century, posits that legal obligations should primarily arise from
the internal will of the parties rather than external rituals or forms. Howev-
er, this study argues that the absolute nature of real rights (jus in re)—rights
that are exercisable against the entire world—necessitates a departure from
pure consensualism toward legal formalism. Unlike personal rights (jus
in personam), which are relative and involve a specific relationship be-
tween a debtor and a creditor, real rights create a legal situation that all
third parties must respect and accommodate. Consequently, the transfer
of such rights in immovable property and intellectual (industrial) property
requires formal procedures, primarily registration and occasionally public
announcement, to protect third-party interests and ensure the stability of
legal relations. This research aims to demonstrate that for these specific
categories of property, the legislator views formalities not merely as an
evidentiary tool but as a substantive requirement for the validity or oppos-
ability of the transaction.

2. Research Methodology

This research employs an analytical and descriptive-comparative meth-
odology to examine the role of formalities in property transfers. The study
begins by clarifying fundamental legal concepts, such as formalism, registra-
tion, public announcement, and the distinction between "applicability" and
"opposability" of rights. It then analyzes the theoretical framework of real
versus personal rights to establish the necessity of publicity for the former.
The scope is primarily focused on private law and voluntary transfers (specif-
ically sales) within the Iranian legal system, with frequent references to the
French and German legal traditions to provide comparative depth. Finally,
the research tests its hypothesis—that the transfer of real rights in immova-
ble and industrial property is inherently formalistic—by analyzing specific
Iranian statutes, including the Registration Law, the Commercial Code, and
the recent 1403 (2024) Law on Mandatory Registration of Transactions of
Immovable Property.
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3. Research Findings

The core finding of this research is that the absolute nature of real rights
creates a "general negative obligation" for all non-contracting parties to re-
frain from interfering with the owner’s rights. This absolute character de-
mands a mechanism through which third parties can be informed of the legal
status of property.

Conceptual Nuances: The study identifies a critical distinction between
"registration" with a state authority and "public announcement" (proclama-
tion). While many transfers require registration for validity or opposability,
industrial property transfers (such as patents and trademarks) often require
both registration and a subsequent public notice to be fully effective against
third parties. Furthermore, the research clarifies that while all rights (real and
personal) are "opposable" in the sense that they must be respected as legal
facts by third parties, only real rights are "applicable" against all people,
allowing for direct enforcement regardless of the possessor.

Immovable Property in Iranian Law: Historically, Iranian law attempted
to mandate registration for immovable property via Articles 22, 46, and 47
of the Registration Law. However, judicial interpretations and some juris-
prudential views occasionally undermined these formalities, allowing "or-
dinary documents" (sanad-e adi) to challenge registered titles. The research
highlights the landmark "Law on Mandatory Registration of Transactions of
Immovable Property," approved in 1403 (2024), which seeks to resolve this
by declaring that unregistered transactions and their evidence are inadmis-
sible in courts and lack legal validity. This legislation represents a decisive
shift toward a constitutive or validity-based system of registration to prevent
conflicting transactions and enhance legal certainty.

Intellectual and Industrial Property: The research finds that industrial
property rights (patents, trademarks, industrial designs) are treated similarly
to real rights due to their monopolistic and absolute nature. Therefore, Ira-
nian law (specifically the Law for the Protection of Industrial Property of
1403) requires transfers to be made via official documents and registered
with the relevant authority. Interestingly, the study notes that literary and ar-
tistic works do not require the same level of registration for the existence of
the right—due to the principle of originality—though their transfer in some
jurisdictions remains formalistic.

Movable Property and Specialized Cases: Generally, movable property
transfers remain consensual because possession serves as a proxy for owner-
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ship (possession vaut titre). However, for "important" movables like vehicles
and corporate shares, the legislator has introduced mandatory registration. In
the case of vehicles, social security and administrative order necessitate reg-
istration with official authorities. For corporate shares, especially in private
joint-stock companies (sherkat-e sahami-ye khas) and limited liability com-
panies, registration in the company's ledger or an official deed is required to
protect the company and third-party creditors.

4. Conclusion

The research concludes that the principle of consensualism is limited by
the functional necessity of protecting third parties and the broader social or-
der. Whenever a right is "absolute" and its transfer significantly impacts the
legal standing of the public—as is the case with real rights in immovable
property and industrial property—formalism, particularly registration, be-
comes a mandatory rule. The failure to comply with these formalities leads
to severe legal sanctions, ranging from the non-opposability of the contract
against third parties to the total nullity of the legal act. Ultimately, modern
legal systems, including Iran's, are increasingly moving toward "legal for-
malism" as a tool to create a manufactured order that guarantees investment
security, facilitates governmental planning, and prevents litigation arising
from conflicting claims.
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Abstract

In today’s fast-paced world, electronic devices have become an integral part of
our lives, streamlining various tasks and enhancing efficiency. This technological
advancement extends to the realm of legal proceedings, where conducting court
hearings through electronic means offers a promising solution to expedite the lit-
igation process. This approach is particularly vital during times when in-person
sessions may pose risks, such as during emergencies like the COVID-19 pandem-
ic, which highlighted the dangers of traditional courtroom settings. This study
delves into the legitimacy of utilizing electronic systems for court sessions within
the legal framework of the Islamic Republic of Iran. By employing a descrip-
tive-analytical method and conducting thorough library research, the author seeks
to explore both jurisprudential and legal perspectives on this pressing issue. The
findings suggest that while electronic hearings are permissible, there are inherent
limitations associated with technology that may impact the quality of litigation in
certain cases. Consequently, it becomes essential to recognize that some types of
cases may still require in-person attendance to ensure justice is served effectively.
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Extended Abstract
1. Introduction

In the contemporary era, electronic devices have transcended mere conveni-
ence to become an essential component of social and professional life, significant-
ly enhancing the speed and efficiency of daily tasks. This technological evolution
has inevitably permeated the judicial sphere, where the integration of information
technology is now viewed as a dynamic index for measuring the quality of jus-
tice. The traditional judicial system is currently grappling with a severe surge in
litigation, leading to systemic delays—often spanning years for relatively simple
cases—which ultimately diminishes the overall quality of proceedings. Legal doc-
trine is thus continuously seeking mechanisms to ensure that rights are realized in
the shortest possible time through improved accuracy and productivity.

The necessity for electronic litigation became particularly acute during
the COVID-19 pandemic, which underscored the inherent risks and limita-
tions of physical courtroom settings during emergencies. Electronic litiga-
tion, in this context, does not represent a change in the fundamental nature
of justice, but rather a transformation in its procedural form. It prioritizes
non-physical presence throughout the process—from the initial filing of a
lawsuit to the final execution of the judgment—relying on computer and
internet-based telecommunications, such as video conferencing, to facili-
tate interactions between judges, parties, lawyers, and witnesses. While the
benefits include reduced financial burdens, increased transparency, and the
elimination of geographical barriers, the transition raises complex questions
regarding the legitimacy of such sessions within the jurisprudential and legal
framework of the Islamic Republic of Iran. This abstract explores these di-
mensions, addressing whether existing religious and statutory infrastructures
can accommodate a system where "presence" is digital rather than physical.

2. Research Methodology

This study employs a descriptive-analytical method to investigate the
legitimacy and feasibility of electronic court sessions. The research is con-
ducted through extensive library-based data collection, involving a compre-
hensive review of Islamic jurisprudential sources (Figh), including primary
narrations (Hadith) and the opinions of eminent jurists (Fatwas). Further-
more, the study analyzes the statutory evolution within the Iranian legal sys-
tem, examining the Constitution, the Civil Procedure Code, the Criminal
Procedure Code, and specialized legislation such as the Family Protection
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Law. The analysis focuses on interpreting the concept of "presence" and dis-
tinguishing between the "principles of justice" and "procedural formalities"
to determine the permissibility of remote hearings.

3. Research Findings

The findings of this research are divided into three primary categories: his-
torical/comparative context, jurisprudential capacity, and legal framework.

Historical and Comparative Context: Electronic litigation is a global trend
spanning several decades. The United States pioneered video conferencing
in courts as early as 1972, with subsequent legislation in 1995 and 1996
expanding its use for incarcerated individuals and civil suits. Similarly, Esto-
nia established a video conferencing network for its justice system between
2005 and 2006, and China launched its first internet courts in 2017 to handle
online trade and debt disputes. In Iran, the transition began in 2001 with stra-
tegic studies that led to the development of the Case Management System
(CMS) in 2002 and the 2012 regulations for electronic judicial services.

Jurisprudential Capacity: A critical examination of 92 chapters of Ha-
dith regarding "Judgement" and "Testimony" reveals that there is no explic-
it religious requirement for the physical confrontation (mushafahah) of the
judge with the litigants. The term "presence" (huzur) in religious texts often
signifies access to the judge or the avoidance of default judgments against
an absent party (gha’ib), rather than a requirement for physical proximity.
The research establishes that presence has tarigiyyah (a means to an end)
rather than mawdhu'iyyah (an end in itself). The ultimate goal of the Sharia
is the realization of justice and the protection of rights; if digital presence
can satisfy these goals, it is religiously valid. Furthermore, the study argues
for the extension of the concept of presence, paralleling how the concept of
"knowledge" in testimony was extended to include definitive reports rather
than just visual observation. Prominent contemporary jurists have noted that
if physical presence is difficult due to time constraints or other obstacles,
remote methods are permissible.

Legal Framework: Iranian law has increasingly recognized electronic sys-
tems. Article 659 of the Criminal Procedure Code and Article 186 of the Is-
lamic Penal Code explicitly allow video conferencing for investigations and
witness testimony, provided that identity and record-keeping are secured.
In civil matters, while the Civil Procedure Code is older and more silent on
technology, Article 93 allows parties to submit pleas or send representatives
without being physically present, suggesting that physical presence is not
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an absolute pillar of civil proceedings. In family law, Articles 8 and 9 of the
Family Protection Law (2012) permit the waiving of certain procedural for-
malities to expedite cases. The research concludes that the "manner of hold-
ing a session" is a procedural formality rather than a "principle of justice"
(like the right to defense or judicial impartiality), and thus can be modified to
an electronic format without violating legal foundations.

Challenges: Despite its legitimacy, electronic litigation faces hurdles. Psy-
chological studies suggest that judges find it harder to discern truthfulness via
screen, as non-verbal cues like voice tremors or micro-expressions are less per-
ceptible. Litigants may also feel a reduced sense of the "seriousness" or "au-
thority" of the court when not physically present in the judicial environment.

4. Conclusion

The study concludes that the use of electronic systems for court sessions
is jurisprudentially permissible and legally viable within the Iranian judi-
cial system. The lack of a physical presence requirement in religious texts,
combined with the "tariqiyyah" nature of courtroom attendance, allows for
the modernization of judicial proceedings to address modern challenges like
judicial delays and emergencies. However, because technology may impact
the quality of emotional transfer and the judge's ability to evaluate wit-
ness credibility in highly sensitive cases—such as child custody or serious
crimes—it should not be mandatory for all scenarios.

The authors recommend that electronic hearings be implemented based on
the discretion of the judge and the consent of the parties. If all parties agree to a
remote hearing, the virtual session should carry all the legal weight of a phys-
ical one. This balanced approach ensures that the pursuit of efficiency through
electronic litigation does not compromise the fundamental pursuit of justice.
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Abstract

According to the Yad qaede, whatever is in a person's possession belongs to him,
but whether if the possessor denies it can what is in his possession belong to him or
not? And in this case, can a person be held responsible for his occupation? The is-
sue discussed in the present study is that the author, after searching the arguments
and opinions of the jurists in an analytical-descriptive manner and examining the
opinions of the courts, believes that The reasons for the Yad qaede is absolute and
in the possessor denies it there was also an argument against him, and the principle
of correctness that prevails in the word of the possessor cannot be resisted, unless
due to the possession of another person's property, the possession of the owner has
no positive value; Therefore, in matters where the possession of a person proves
responsibility the possessor is held undertaking for his possession, but in the case
of crimes, the evidence of them must be used exclusively and the possessor is not
considered guilty.

Keywords
possessor, the reason for the possession, possession, possessor denies, possessor
Responsibility.
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Extended Abstract

1. Introduction

The Rule of Possession (Qa‘idat al-Yad) serves as a fundamental princi-
ple in both Islamic jurisprudence and legal systems, asserting that an indi-
vidual’s physical control or dominion over an object constitutes prima facie
evidence of ownership or legitimate belonging. While the application of this
rule is straightforward when a possessor claims ownership, significant legal
and theological complexities arise when an individual denies any connection
to an illicit or disputed item—such as narcotics or stolen property—found
within their sphere of influence (e.g., their home or vehicle). The central
problem addressed in this research is whether the validity of possession
(hujjiyat al-yad) remains intact despite the possessor’s explicit denial of
ownership or knowledge, and whether such possession alone can be the basis
for legal responsibility or criminal conviction.

The necessity of this study is underscored by the conflicting rulings is-
sued by Iranian courts. For instance, in a case involving defendants found
within a stolen vehicle, a primary court issued a conviction based on the rule
of possession, viewing their control over the car as sufficient evidence of
participation in theft. Conversely, an appellate court overturned the verdict,
arguing that mere presence in a stolen vehicle does not meet the evidentiary
threshold for a criminal conviction of theft, which requires more than prob-
ability or circumstantial possession. This research aims to provide a funda-
mental answer to these discrepancies by analyzing jurisprudential evidence
and the interaction between the rule of possession and other legal maxims.

2. Research Methodology

This study employs a descriptive-analytical methodology to investigate
the validity of possession in instances of denial. The research draws upon
primary sources of Shiite jurisprudence, including narrative traditions (ha-
dith), the consensus of jurists, and the practice of the wise (sirat al-‘uqala).
Furthermore, the study evaluates contemporary judicial precedents from the
Iranian legal system to illustrate the practical implications of theoretical de-
bates. The analytical framework involves examining the "discovery value"
(kashfiyat) of possession and its potential conflict with the Principle of Cor-
rectness (Asl al-Sihha) regarding a Muslim’s statements.

3. Research Findings
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The investigation of jurisprudential evidence reveals several key insights
regarding the absolute validity of possession. First, the Muwathaqa of Yunus
ibn Ya'qub provides a general framework, where Imam Sadiq (as) affirmed
that "whoever has dominion over something, it belongs to them". Jurists ar-
gue that the conclusion of this narration serves as a general rule applicable
to any disputed item under an individual’s control, regardless of whether a
claimant exists. Importantly, the wording of the tradition is inclusive; it does
not distinguish between a possessor who claims ownership and one who re-
mains silent or denies it. Thus, the apparent meaning (zahir) of the tradition
supports the idea that dominion creates a legal presumption of belonging that
the possessor's denial cannot easily negate.

Second, the Sahih of Jamil ibn Salih introduces a critical distinction re-
garding the nature of the space where an item is found. The narration sug-
gests that if an item is found in a location with high public traffic or shared
access (such as a house where many people enter), the rule of possession is
weakened, and the item may be classified as lost property (logatah). How-
ever, if the item is found in an area of exclusive access (such as a private
chest), it is attributed solely to the possessor. This indicates that the validity
of possession is tied to the degree of exclusive control; therefore, if a person
has sole access to a space, the items within it are legally tied to them even if
they deny it, as the probability of others placing the item there is considered
negligible.

A significant portion of the research analyzes the conflict between the
rule of possession and the Principle of Correctness (Asl al-Sihha). This prin-
ciple dictates that a Muslim's words and actions should be interpreted in the
best possible light. If a possessor denies ownership of a crime-related item,
the Principle of Correctness suggests their word should be trusted to main-
tain social harmony and avoid false accusations. However, the study finds
that the rule of possession prevails in this conflict. The "discovery value" or
probative force of physical dominion is significantly stronger than the mere
verbal denial of a defendant, especially when the defendant is under suspi-
cion. In the "Sira of the Wise," possession is accepted as a primary indicator
of ownership across all cultures and eras, and this practice has been endorsed
by the Sharia. Consequently, a mere denial is insufficient to collapse the legal
presumption established by the rule of possession.

Furthermore, the research distinguishes between civil liability and crimi-
nal conviction. While possession is sufficient to establish civil responsibility
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(such as the guarantee of a usurper or daman al-yad), it is not necessarily
sufficient to prove specific crimes that have strict statutory evidentiary re-
quirements. For example, the crime of theft requires specific proofs such as
a double confession or the testimony of two just witnesses. Therefore, while
being in possession of a stolen item proves the status of "possession of stolen
property" or "usurpation" (ghasb), it does not automatically prove the act of
"theft" (sarqat).

4. Conclusion

The research concludes that the validity of possession remains a robust
legal presumption even in the face of denial by the possessor. The jurispru-
dential evidence suggests that physical dominion creates an amarity (evi-
dence) of belonging that outweighs the Principle of Correctness applied to
the possessor's speech. However, this validity is contingent upon the exclu-
sivity of control; if multiple people have access to the location, the strength
of the rule of possession diminishes, potentially shifting the status of the item
to lost property.

In the context of the conflicting court rulings, the research supports the
appellate court's cautious approach. While the rule of possession confirms
the defendant's connection to the illicit item, it cannot bypass the specific ev-
identiary requirements for crimes like theft. Thus, the possessor can be held
responsible for the liability of the item (ghasb) but cannot be convicted as a
thief solely based on possession. This distinction preserves the integrity of
the rule of possession while upholding the high standards of proof required
in criminal law.
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Abstract

According to the fourth article of Iran’s Constitution, all the laws and regulations
of the country must be in accordance with Sharia standards, and this is determined
by the Guardian Council’s jurists. The Guardian Council performs this task in
accordance with the aforementioned authority and in the manner prescribed in the
principles ninety-one to ninety-seven of the Constitution. In order to realize the
intention of the legislator in this regard, it is appropriate to study and examine the
requirements of the maximum effect of this supervision. Therefore, the current
research has been carried out by relying on the jurisprudence and legal founda-
tions of the Islamic Republic of Iran in order to achieve the requirements of the
effective sharia supervision of the jurists of the Guardian Council on the system
of laws and regulations of the country. Thus, the main question of this research
is actually finding these requirements and requirements, or in other words, an-
swering the question: “What are the descriptive requirements for the realization
of effective Sharia supervision over the country’s laws and regulations system?”
In line with this question and relying on the descriptive-analytical research meth-
od, in the present research, the findings show: “The most central attributes that
make the Shariah supervision of the jurists of the Guardian Council effective are:
permanence, comprehensiveness and superior position of the supervision of the
Guardian Council’s jurists.

Keywords
Guardian Council, Shariah Supervision, Constitution, Art. 4, Islamic Sharia, Ef-
fective Supervision, Laws & Regulations.
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Extended Abstract

1. Introduction

The establishment of a religious government in Iran was born from a
long-standing national desire to integrate divine values and celestial teachings
into the various echelons of governance. Following the 1979 Islamic Revo-
lution, this aspiration was codified in the Constitution, framing the political
system around the concept of "the governance of the righteous" and a legal
framework governed by Quranic principles and the Prophetic Sunnah. Central
to this framework is Article 4 of the Constitution, which serves as a founda-
tional "ruling principle." It mandates that all civil, penal, financial, economic,
administrative, cultural, military, and political laws and regulations must be
based on Islamic criteria. The responsibility for discerning and certifying this
conformity lies exclusively with the jurists of the Guardian Council.

While the constitutional mandate for Sharia supervision is clear, the prac-
tical effectiveness of this oversight is a subject of significant academic and
legal concern. Effective supervision is essential to preserve the "Islamicity" of
the system and protect it from deviation or distortion. This research address-
es a critical gap in existing literature, which often focuses on the procedural
mechanics of the Guardian Council rather than the foundational "descriptive
requirements" that ensure maximum impact. The central problem investigated
is: What are the essential requirements for achieving effective Sharia supervi-
sion over the national system of laws and regulations?. The study hypothesizes
that for Sharia supervision to be truly effective, it must be characterized by
three pillars: it must be permanent, comprehensive, and superior in status.

2. Research Methodology

This study employs a descriptive-analytical research methodology. It is
grounded in the jurisprudential (Figh) and legal foundations of the Islamic
Republic of Iran. The primary data sources include the text of the Constitu-
tion, the formal interpretations and opinions issued by the Guardian Council,
and relevant legislative acts such as the Law on the Administrative Justice
Court. Furthermore, the research utilizes Islamic primary sources, including
the Quran and Hadith (specifically the Hadith of Zurarah), to establish the
religious necessity of perpetual Sharia validity. The analytical component
involves evaluating the hierarchy of norms in the Iranian legal system and
assessing the institutional relationship between the Guardian Council and
other branches of power. The study also reviews existing academic literature
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to differentiate its focus on "pre-requirements" from prior studies that merely
explored the scope of supervision over specific bodies.

3. Research Findings

The research identifies three core requirements for the effectiveness of
Sharia supervision:

A. Permanence of Supervision (Da’emi) The first requirement is that
Sharia oversight must be an uninterrupted and eternal process. This is root-
ed in the "Khatamiyat" (finality) of Islam; according to the Hadith of Zur-
arah, what Muhammad (PBUH) made permissible is permissible until the
Day of Judgment, and his prohibitions remain until the Day of Judgment.
Consequently, the institution protecting this Sharia must also be permanent.
Legally, this is reflected in Article 93, which stipulates that the Parliament
(Majlis) lacks legal validity and standing without the simultaneous existence
of the Guardian Council. This ensures that no legislative vacuum ever exists
where laws could be passed without Sharia panying. Furthermore, Article 2
emphasizes "Monotheism in Legislation," necessitating a constant effort to
align human law with the divine will.

B. Comprehensiveness of Supervision (Faragir) Effective supervision
must be inclusive across temporal, institutional, and normative dimensions.

» Temporal Scope: Supervision extends to all legislative eras, including
laws passed before the 1979 Revolution and those enacted by the Revolu-
tionary Council (1979-1980). The study finds that pre-revolutionary laws
must remain under the "magnifying glass" of the Council to ensure their
continued Sharia compliance in the new system.

* Institutional Scope: Beyond the Parliament, the Council’s oversight
must cover all norm-setting bodies, including the Supreme Councils. While
the Supreme National Security Council's decisions are uniquely exempt due
to the Leader’s direct approval, other bodies like the Supreme Council of the
Cultural Revolution and the Supreme Council of Cyberspace must be subject
to Sharia monitoring to prevent "legislative bypass".

* Normative Scope: Supervision applies to the Constitution itself through
Article 98 (interpretation), parliamentary acts, and government regulations
monitored via the Administrative Justice Court.

C. Superiority of Supervision (Bartar) The final requirement is the su-
premacy of Sharia as the highest norm in the legal hierarchy. Article 4 ex-
plicitly states that this principle "governs the absolute and general nature of
all other articles of the Constitution". This superiority is also institutional,
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the Guardian Council jurists possess a unique status, including budgetary in-
dependence (the Parliament cannot reduce their budget) and immunity from
parliamentary investigation under Article 76. Finally, the study distinguishes
between "judicial" and "essential" supervision; the Council jurists perform
a macro-level assessment of legal norms rather than settling specific indi-
vidual disputes, which reinforces their position as the guardians of the legal
system's fundamental principles.

4. Conclusion

The research concludes that the "Islamicity" and legitimacy of the Iranian
legal system are inextricably linked to the effectiveness of Sharia supervi-
sion. The three identified requirements—permanence, comprehensiveness,
and superiority—function as a synergistic framework that ensures the divine
will remains the "superior norm" in governance. The study suggests that to
operationalize these requirements, the Guardian Council should fully utilize
the 2023 amendment to Article 87 of the Law on the Administrative Justice
Court to establish provincial offices. This would facilitate "capillary super-
vision," allowing for more systematic and widespread monitoring of local
and regional regulations. Additionally, the research recommends establish-
ing clearer legal guarantees for the enforcement of the Council’s findings
of Sharia-non-conformity, ensuring that even historical or specialized regu-
lations are promptly rectified or nullified if they contradict Islamic criteria.
Without these descriptive requirements, the goal of a truly Sharia-compliant
legal order remains an unrealized aspiration.
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Abstract

In an action of tort, the relationship between the harmful act and the damages
must be found and the burden of proof is borne by the plaintiff. But sometimes
it is very difficult to prove this relationship, despite the negligence of defendant
and the evidence of being cause. In this cases it is not justice-full to left defendant
without any responsibility, so in some legal systems, the relationship is considered
assumed exceptionally and admittedly. regarding the implicit implications of some
Acts and, considering the judicial sentences, this assumption can be exceptionally
accepted in Iranian law. English law in this aspect has similar situation. In this
article, in addition to providing the preparations for accepting this assumption in
Iranian law, it is argued that one of most clear instance of using this assumption is
the case of inconclusive recognition of cause.

Keywords
tort, causation, assumption of causation, but-for test, inconclusive recognition of
cause, inconclusive information.
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Extended Abstract

1. Introduction

In the realm of civil liability, establishing a causal link between a harm-
ful act and the resulting damage is a fundamental requirement. This rela-
tionship, often referred to as the causal nexus, serves as the essential bridge
connecting the defendant's conduct to the plaintiff's injury. Traditionally, the
burden of proof rests entirely upon the plaintiff to demonstrate that the loss
would not have occurred "but for" the defendant's negligence. However,
in contemporary legal practice, scenarios frequently arise—such as those
involving contaminated blood products or toxic environmental exposure—
where proving this link with absolute certainty is scientifically or practical-
ly impossible. In such instances, strictly adhering to traditional evidentiary
burdens may lead to gross injustice, allowing negligent defendants to evade
liability simply because the complexities of the harm defy clear attribution.

To address these inequities, some legal systems have introduced the
"Theory of Presumed Causation". Under this theory, once a defendant's fault
and the existence of damage are established, the causal link is legally pre-
sumed, shifting the evidentiary burden to the defendant to prove the absence
of a causal connection. While this concept is relatively nascent in Iranian
legal literature, it has seen significant development in English common law,
particularly through landmark judicial decisions. This study aims to identify
the theoretical foundations and practical applications of presumed causation
in both Iranian and English law, exploring whether such a theory can be sys-
tematically integrated into the Iranian legal framework.

2. Research Methodology

This research employs a qualitative and comparative legal analysis, focus-
ing on the statutes, judicial precedents, and doctrinal developments in Iran and
England. The methodology is structured around identifying commonalities
and divergences in how both systems handle difficult-to-prove causal links. In
the Iranian context, the study analyzes the Civil Code, the Civil Liability Act,
and the 2013 Islamic Penal Code, alongside an in-depth review of influen-
tial court rulings, such as the "Hemophiliacs Case". Furthermore, the research
draws upon Islamic jurisprudential principles (figh), specifically the concepts
of ilm-e-ijmali (collective knowledge) and the La Darar (no-harm) rule, to pro-
vide a theoretical basis for presumed causation in Iranian law.

Regarding English law, the methodology involves examining the evo-
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lution of the "But for" test and its recognized exceptions. Central to this
analysis is the study of landmark House of Lords and Supreme Court deci-
sions, most notably Fairchild v. Glenhaven Funeral Services Ltd, and stat-
utory interventions like the Compensation Act 2006. By comparing these
two distinct legal traditions, the research seeks to validate the hypothesis
that presumed causation is an emerging necessity for achieving justice in
complex modern litigation.

3. Research Findings

The research identifies that while the principle of causality remains an "in-
ternational general principle of law," both Iranian and English systems have
found it necessary to relax this requirement in exceptional circumstances.

English Law Developments: In English tort law, the standard "But for" test
often fails in cases of "indeterminate causes," such as asbestos-related mesotheli-
oma. The sources highlight the Fairchild case, where the court moved away from
traditional standards to a "material increase in risk" test. Here, because medical
science could not pinpoint which specific employer's exposure triggered the dis-
ease, the court presumed causation against all negligent employers to prevent
an unjust denial of compensation. This judicial shift was later solidified by the
Compensation Act 2006, which established joint and several liability for such
cases, effectively institutionalizing a form of presumed causation.

Iranian Law and Jurisprudence: In Iran, although the term "presumed
causation" is rarely used by legal scholars, the study finds clear evidence of
its application in both statutes and judicial practice.

» Judicial Precedent: The "Hemophiliacs Case" serves as the primary ex-
ample. In this case, patients contracted Hepatitis C after receiving blood prod-
ucts. Although the plaintiffs could not definitively prove the blood products
were the only possible source of infection (given other potential transmission
routes), the court presumed the causal link based on the defendants' established
negligence and the high probability of transmission via those products.

 Statutory Evidence: Several Iranian laws implicitly adopt presumed
causation. Article 315 of the Civil Code holds a usurper (ghasib) liable for any
defect in the property during their possession, regardless of whether their spe-
cific actions caused the damage. Similarly, Article 479 of the 2013 Islamic Pe-
nal Code addresses "indeterminate causes" (sabab-e-mojmal) in cases of injury
or death, requiring equal distribution of blood money (diya) among a group of
potential tortfeasors when the specific perpetrator cannot be identified.

» Jurisprudential Basis: The research argues that the theory is deeply root-
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ed in Islamic principles regarding ilm-e-ijmali. Legal reasoning suggests that
when a judge has "collective knowledge" that one person in a specific group
caused harm, exonerating the entire group would violate the La Darar princi-
ple, which prohibits leaving a loss uncompensated. Therefore, the law must
presume a level of causal responsibility among the group members to ensure
the victim's rights are protected.

4. Conclusion

The study concludes that the Theory of Presumed Causation is an essen-
tial tool for modern civil liability systems, serving as a necessary exception
to traditional rules to prevent injustice. Both Iranian and English law demon-
strate a movement toward this theory, particularly in cases of indeterminate
causes and complex industrial harms. In England, this transition has been
marked by a clear shift from the "But for" test to "material increase in risk"
and statutory mandates. In Iran, the theory is supported by specific legisla-
tive articles and high-profile judicial rulings that prioritize the protection of
the injured party over rigid evidentiary requirements.

However, the research emphasizes that this theory must remain limited
and exceptional. It should only be invoked when a defendant's fault is proven
and where the nature of the harm makes proving direct causality impossi-
ble or excessively burdensome. Looking forward, the systematic adoption
of presumed causation is recommended for high-risk sectors, including the
food and drug industries, environmental protection, and large-scale manu-
facturing. By embracing this theory, the legal system can better adapt to the
complexities of the modern world, ensuring that the burden of uncertainty
does not fall unfairly upon the victims of negligence.
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