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Abstract

The Bayt al-Mal serves as the treasury of the Islamic state, and numerous juris-
prudential and legal rights and obligations have been associated with this term
in narrations and the works of jurists. Despite the frequent use of the term "Bayt
al-Mal" in religious texts and jurisprudential literature, and the significant implica-
tions arising from it, a clear definition of this title has not been established. In some
jurisprudential writings, the Imam's Bayt al-Mal is considered independent of the
Muslims' Bayt al-Mal, leading to the perception of distinct responsibilities and
duties for each. The primary reason for viewing these two as independent entities
is the difference in their revenue sources.

By examining narrations related to blood money (diya) and inheritance, this study
investigates whether these two titles represent a single entity or two distinct ones.
Ultimately, the research concludes that these two titles—at least regarding inher-
itance and blood money—refer to a unified concept. The most significant factors
in considering the Imam's Bayt al-Mal and the Muslims' Bayt al-Mal as one are
the identical areas of expenditure, the unity of the authority spending these funds,
and the shared quality of management.

Keywords
Bayt al-Mal, public assets, Muslims' Bayt al-Mal, Imam's Bayt al-Mal, Imam's
assets.
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Extended Abstract
1. Introduction

The concept of the Bayt al-Mal serves as the central treasury of the Islam-
ic state, carrying significant jurisprudential and legal weight regarding the
rights and obligations of the government. Despite its frequent appearance in
Sharia sources and jurisprudential texts, a precise and universally accepted
definition of Bayt al-Mal remains elusive. Historically, this treasury was the
repository for public movable assets such as zakat, kharaj, and the khums
of spoils, though the term eventually expanded to encompass all public and
state assets, whether movable or immovable.

A significant debate exists among jurists regarding the relationship be-
tween the "Bayt al-Mal of Muslims" and the "Bayt al-Mal of the Imam."
Some scholars argue for a distinct separation between these two entities,
primarily because their sources of income differ. For instance, the "Bayt al-
Mal of the Imam" is often associated with anfal (sovereign assets belonging
to the office of the Imamate), while the "Bayt al-Mal of Muslims" is linked
to incomes from conquered lands (maftuh al-anwah) or public endowments.
This perceived duality has led to practical legal discrepancies in the con-
temporary governance of the Islamic Republic of Iran, where certain public
revenues are sometimes funneled into specific "Imam's accounts" rather than
the general national treasury.

However, other jurists argue for the unity of these titles, suggesting that they
represent a single fiscal reality. The distinction is further complicated by the fact
that the term "Bayt al-Mal of the Imam" does not appear in primary narrations
(hadiths) but was introduced into the jurisprudential lexicon later by scholars
such as Ibn Idris, Al-Muhaqqiq al-Hilli, and Al-Hama al-Hilli. This article seeks
to resolve this tension by examining whether these titles reflect two separate fis-
cal entities or a unified concept of public wealth managed by the ruler.

2. Research Methodology

The research employs a descriptive-analytical methodology rooted in tra-
ditional Islamic jurisprudence (ijtihad). The study conducts a comprehensive
and systematic review of primary sources, specifically focusing on the four
major books of Shia hadith (al-Kutub al-Arba'ah). The investigation is pri-
marily focused on two critical legal areas: the laws of blood money (diyat)
and the laws of inheritance (irth).

The authors categorize and analyze various narrations to identify how the
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terms "Imam," "Bayt al-Mal," and "Bayt al-Mal of Muslims" are used in the
context of financial responsibility and asset acquisition. By comparing the lin-
guistic and contextual usage of these terms across different chapters of juris-
prudence, the study seeks to perform a "logical synthesis" (jam' al-mantiqji) to
determine if the variation in terminology implies a functional or ontological
duality, or if it is merely a stylistic variation referring to a unified treasury.

3. Research Findings

The analysis of narrations regarding blood money and inheritance reveals
significant evidence pointing toward the unity of the treasury.

A. Findings in Blood Money (Diyat) Narrations: The study identifies six
categories of narrations regarding the responsibility for paying blood money
when a killer is unknown or insolvent:

* Payment by the Imam: Some narrations state the Imam is responsible
for payment, citing his role as the collector of jizya.

» Payment by the Imam from the Bayt al-Mal: These clarify that the
Imam’s responsibility is not personal but is drawn from the public treasury.

* Payment from the Bayt al-Mal (Absolute): Many reports use "Bayt al-
Mal" generally, which jurists typically interpret as the Bayt al-Mal of Muslims.

* Payment from the Bayt al-Mal of Muslims: Explicit narrations assign
the debt to the general treasury of the Muslim community.

* Interchangeability: Critically, some narrations use these terms inter-
changeably within the same context. For example, a narration regarding an
unidentified victim may state in one version that the "Imam" pays, and in
another that it comes from the "Bayt al-Mal of Muslims".

The findings suggest that the Imam acts as the administrator of both types
of assets. Because the purpose of both the Imam's assets (anfal) and public
assets is the welfare of the Muslim community, the Imam has the discretion
to utilize either fund for public obligations, such as ensuring that "a Muslim's
blood is not wasted".

B. Findings in Inheritance (Irth) Narrations: The research examined cases
where an individual dies without heirs (such as a sa'ibah slave or a laqit found-
ling). The narrations regarding who inherits these assets are similarly diverse:

 Some narrations name the "Imam" as the heir.

* Others designate the "Bayt al-Mal" or the "Bayt al-Mal of Muslims".

» Some classify such assets as anfal.

The study finds that these various designations do not indicate separate
destinations for the wealth. Instead, they describe different aspects of the
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same process: the asset belongs to the Imam in his capacity as the ruler (sov-
ereign assets/anfal), yet it is placed in the Bayt al-Mal to be spent on the
community's interests (public assets). Furthermore, historical records from
the early Islamic period do not show the existence of two separate physical
treasuries, further supporting the theory of unity.

4. Conclusion

The research concludes that the "Bayt al-Mal of Muslims" and the "Bayt
al-Mal of the Imam" are conceptually and functionally unified. While they
may have different historical sources of income—such as anfal for the
Imamate office and kharaj for the public—their management, expenditure,
and ultimate purpose are identical.

The evidence from diyat and irth narrations demonstrates that the Imam,
as the head of the Islamic state, possesses unified authority over these funds
to serve the public interest (maslahah). The linguistic variation in the sourc-
es—where the "Imam," "Bayt al-Mal," and "Bayt al-Mal of Muslims" are
used interchangeably—indicates that early narrators and audiences viewed
them as a single entity.

Practically, this means that any attempt to strictly segregate these funds
into different "ownership" categories is jurisprudentially weak and lacks a
clear basis in the narrations. In the context of a modern Islamic government,
the distinction between "sovereign assets" of the leader and "public assets"
of the people has little legal effect on their consumption, as both must be
managed by the ruler to advance the welfare of the society. Therefore, the
study advocates for a unified legal framework for the state treasury to prevent
administrative confusion and ensure the efficient use of public resources.
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Abstract

proportionality in all things and programs is one of the brightest manifestations
of our lives in today's world. For this reason, the efficiency and effectiveness of
criminal law depends on the observance of proportionality in its design and imple-
mentation. In order to respond to social needs, criminal law must be designed and
implemented according to the conditions and transformations of the society. It can
be claimed that criminal law is fair and rational if it has internal proportionality
(in connection with motives and goals) and external proportionality (in connection
with conditions and possibilities). If proportionality, as one of the first principles,
does not govern criminal law, it cannot have the necessary efficiency and effec-
tiveness. Criminal law, on the one hand, must be in harmony with individual and
public wishes, goals and expectations, and on the other hand, with the external sit-
uation and facilities of the society, so that it can be effective in social organization
and provision of individual needs and interests. Therefore, one of the most impor-
tant principles governing criminal law is the "principle of proportionality". This
article seeks to prove that in criminal law, more important than any other principle
and solution is to observe "The principle of proportionality". If criminal law is
designed and implemented without considering this principle, the government's
plans in this field will become a heavy burden on the shoulders of the society, and
as a result, it will fail to fulfill its mission.

Keywords
The principle of proportionality, criminal law, Justice, Rationality, Efficiency,
Effectiveness, Purposefulness.
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Extended Abstract

1. Introduction

The concept of proportionality is a pervasive principle that governs vari-
ous aspects of modern life, from urban design to domestic aesthetics, serving
as a cornerstone of balance and harmony. Within the legal sphere, and spe-
cifically within criminal law, the principle of proportionality is essential for
ensuring that the legal system is both just and rational. Proportionality acts
as a vital bridge between state authority and individual liberties, ensuring
that government interventions are balanced against intended social goals.
In recent decades, however, the Iranian criminal justice system has faced
significant disorder and fragmentation. Despite substantial material and in-
tellectual investments in updating regulations, the system remains subopti-
mal, characterized by frequent legislative changes and numerous conflicting
judicial precedents.

The primary cause of this inefficiency, beyond a lack of intellectual back-
ing, is the disregard for the principle of proportionality. Traditionally viewed
through the narrow lens of "proportionality between crime and punishment"
or the "proportionality of punishment to the offender’s responsibility," mod-
ern legal theory demands a broader application. Proportionality must be un-
derstood as a universal metric for evaluating the qualitative and quantitative
aspects of government planning. This article argues that proportionality is
fundamentally rooted in the dual pillars of justice and rationality. Without
adhering to this principle, criminal law becomes an unsustainable burden
on society, losing its legitimacy and failing its social mission. By adopting a
systemic view that incorporates both internal proportionality (the connection
between motives and goals) and external proportionality (the alignment with
social conditions and resources), the legal system can achieve true efficiency
and public acceptance.

2. Research Methodology

This research employs a descriptive-analytical approach to investigate
the role of proportionality within the Iranian criminal justice framework.
The study is structured into three main investigative axes: the historical and
conceptual evolution of the principle, the philosophical and rational justifi-
cations for its necessity, and the practical consequences of its application.
The methodology involves a qualitative analysis of diverse sources, includ-
ing classical philosophy (Aristotle, Montesquieu), modern political theory
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(Rawls, Habermas), and comparative legal systems, particularly the German
and European Union models where the principle first matured as a tool for
judicial review. Furthermore, the study examines the specific challenges
within the Iranian legal context, such as the intersection of jurisprudence
(figh) and modern law, by analyzing contemporary theories like "expedien-
cy" (maslahah) and the "requirements of time and place".

3. Research Findings

The research identifies two primary foundations for proportionality: jus-
tice and rationality. From an aesthetic and philosophical perspective, justice
is synonymous with harmony and the placement of entities in their "natu-
ral" order. Drawing on John Rawls, the study notes that justice is the "first
virtue of social institutions," and any law, no matter how efficient, must be
reformed or abolished if it is unjust. In criminal law, justice is only attainable
when the system maintains a logical balance between state power and citizen
rights. Proportionality ensures that the state’s mission to provide security and
well-being is conducted through fair and balanced means.

From the perspective of rationality, proportionality functions as a tool
of "practical reason," measuring whether the chosen means (criminal law)
are suitable for the intended ends. The study outlines a five-level model of
rationality—moral, teleological, pragmatic, systemic, and linguistic—to
evaluate criminal policy. Rationality dictates that criminal law, being a "dou-
ble-edged sword" that involves significant harm to individual assets, must be
used with extreme caution and as a last resort (ultima ratio). The "Principle
of Minimal Intervention" suggests that the state's punitive activities should
be kept to the absolute minimum necessary for peaceful coexistence.

In the Iranian context, the research finds a troubling trend toward "crimi-
nal populism" and "criminal inflation," where the state uses excessive crim-
inalization to appear responsive to public anxiety, often masking ineffective
policies. The lack of a systemic, harmonic view has led to dogmatism and a
failure to provide a correct legal interpretation of "Islamic standards" as man-
dated by the Constitution. This has resulted in various legal contradictions
regarding issues such as the age of criminal responsibility, gender-based li-
ability, and the nature of blood money (diyah). The study highlights that
current punishments in Iran often lack a clear logic, leading to "clichéd" and
"unprincipled" sanctions that fail to achieve their rehabilitative or deterrent
goals.
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4. Conclusion

The principle of proportionality is not merely a legal guideline but a
fundamental "shield" protecting individual freedoms from the encroaching
power of the state. For the Iranian criminal justice system to overcome its
current malaise, it must move beyond a narrow focus on "crime and punish-
ment" and embrace proportionality as a systemic requirement. Adherence to
this principle leads to two vital outcomes: efficiency (maximizing the utility
of resources) and effectiveness (achieving defined social goals).

A proportional system is inherently a minimal one; by using criminal
law sparingly and only when other social or legal tools fail, the state pre-
serves the law’s authority and social value. Conversely, the excessive and
disproportionate use of criminal sanctions diminishes the law's credibility
and institutionalizes violence within society. Ultimately, the transition from
a dogmatic, fragmented approach to a rational, systemic one is the only way
to ensure that Iranian criminal law fulfills its mandate of providing justice,
security, and social order in a modern context.
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Abstract

One of the innovations of war has been the digging and construction of tunnels
warfare so that weak governmental and non-governmental armed groups can limit
the enemies' military and weapons capability by directing enemies into the dark
place. Soldiers, meanwhile, face a wide range of challenges that have raised many
questions. When no soldier is aware of what is in the basement, the choice of con-
ventional and legitimate weapons to deal with such a war is very vague, and on the
other hand, the possibility of observing some basic principles of international hu-
manitarian law is affected. This research, by analyzing descriptive sources, seeks
to examine the challenges posed by underground warfare. This study concludes
that military operatives need to fully confirm the nature of the target and what is
going on in order to fully ensure that the attack is directed at troops stationed in
military tunnels and that the damage does not spread to the civilian population
inside or near it. This can only be done by gathering intelligence as well as moni-
toring and identifying.
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Armed conflict, International humanitarian law, Law of armed conflict,Tunnels
warfare, Weapon.

@ @ Copyright © 2024 The Author(s);
a @ e This is an open access article distributed under the terms of the Creative Commons Attribution License (CC-By-NC:

https:/creativecommons.org/licenses/by-nc/4.0/legalcode.en),
which permits use, distribution, and reproduction in any medium, provided the original work is properly cited and is
not used for commercial purposes.


https://creativecommons.org/licenses/by-nc/4.0/legalcode.en
https://qabasat.iict.ac.ir/page_1014.html
https://orcid.org/
10.22034/ilaw.2024.554337.3024
https://orcid.org/
10.22034/ilaw.2024.554337.3024

Seyyed Fazlollah Mousavi & Amir Lohrasbi ll——

Extended Abstract

1. Introduction

In the landscape of modern asymmetric warfare, the excavation and
construction of underground military facilities have emerged as a pivotal
strategic innovation designed to balance power between disparate combat-
ants. These subterranean structures allow state and non-state actors—who
may possess inferior conventional weaponry—to nullify the technological
advantages of their adversaries by drawing them into confined, dark, and
unpredictable environments. As evidenced by historical precedents such as
the Vietnam War’s Operation Crimp, military tunnels effectively minimize
the gap in technological sophistication, forcing high-tech militaries to aban-
don advanced aerial or ground platforms in favor of high-risk, close-quarters
combat.

However, the inherent concealment of these structures presents profound
challenges for the application of International Humanitarian Law (IHL).
When military commanders and personnel are unable to verify the activities
occurring beneath the surface, the selection of legitimate and conventional
weapons becomes ambiguous. The "hidden" nature of these tunnels makes
it nearly impossible to ascertain the presence of civilians, the extent of mil-
itary equipment, or the exact location of combatants, thereby jeopardizing
the fundamental principles of humanitarian protection. Despite the pervasive
use of such tactics, comprehensive legal scholarship remains scarce, often
characterized by either biased interpretations or limited focus on specific
treaty articles. This research addresses this critical gap by examining the le-
gal status of underground warfare and the feasibility of applying humanitar-
ian norms within these complex environments.

2. Research Methodology

This study employs a descriptive-analytical research methodology based
on a comprehensive review of primary and secondary legal sources. Data
collection was conducted through extensive library research, focusing on
international treaties, customary IHL, and judicial precedents from interna-
tional tribunals. Key legal instruments analyzed include the 1977 Additional
Protocol I to the Geneva Conventions (specifically Articles 36, 52, and 57),
the 1980 Convention on Certain Conventional Weapons (CCW) and its var-
ious protocols, and the 1907 Hague Regulations. Furthermore, the study in-
tegrates findings from relevant case law, such as the decisions of the Interna-
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tional Criminal Tribunal for the former Yugoslavia (ICTY) in the Gali¢ and
Marti¢ cases, to establish objective standards for military decision-making.
The analysis is structured to first define the unique characteristics of military
tunnels and subsequently evaluate the operational challenges they pose to
the core IHL principles of distinction, proportionality, precaution, and the
prohibition of unnecessary suffering.

3. Research Findings

The research identifies four distinguishing features of military tunnels:
their multi-purpose utility (ranging from rocket launches to logistics), their
predominant use by non-state actors (accounting for roughly 73% of users),
the high requirement for specialized human capital, and the reliance on "se-
cret knowledge" for construction. These features complicate the legal land-
scape significantly.

Regarding the principle of distinction, the sources emphasize that mili-
tary actors are legally required to verify target legitimacy under Article 52(2)
of Additional Protocol I. In the subterranean context, this verification is near-
ly impossible without advanced Intelligence, Surveillance, and Reconnais-
sance (ISR). The law mandates that in cases of doubt, an object must be
presumed civilian (Article 52(3)); however, the "blind" nature of tunnel war-
fare often leads to "indiscriminate" attacks. The principle of proportionality
further demands that the anticipated military advantage be weighed against
potential civilian harm. The research finds that this assessment must be based
on objective and credible information rather than subjective perceptions, as
affirmed in the Stanislav Gali¢ case.

Furthermore, the study highlights the principle of precaution, which re-
quires commanders to take all feasible measures to minimize collateral dam-
age. The unique characteristics of tunnels—such as interconnected networks
passing under hospitals or schools—mean that any attack (e.g., bombing a
tunnel entrance) carries unpredictable risks of secondary collapses or dam-
age to vital civilian infrastructure.

A critical finding concerns the means and methods of warfare. The re-
search establishes that the confined environment of a tunnel fundamentally
alters the effects of conventional weapons. Blast waves in enclosed spaces
are magnified by wall reflections, concentrating energy and causing signifi-
cantly higher mortality rates and severe internal injuries, such as brain trau-
ma and lung barotrauma, compared to open-air explosions. Consequently,
a weapon that is legal on the surface may become illegal underground if
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it causes unnecessary suffering or superfluous injury. The study contrasts
the "design-based" approach to weapon legality with the "effect-based" ap-
proach, concluding that IHL increasingly favors the latter. Specific weapons,
such as booby traps and incendiary devices (including white phosphorus),
are subject to strict limitations in tunnels, particularly when they may affect
civilian populations in urban areas. Finally, the research notes that even
non-lethal weapons (NLWs), such as malodorants or plastic bullets, may be-
come lethal in poorly ventilated subterranean environments, necessitating a
cautious and case-by-case legal evaluation.

4. Conclusion

The study concludes that while military tunnels provide a strategic ad-
vantage for weaker combatants, they do not exist in a legal vacuum. The ap-
plication of International Humanitarian Law is mandatory, but the subterra-
nean environment necessitates a higher threshold of due diligence. Military
commanders are legally compelled to verify the nature of the target through
comprehensive data collection and mapping before initiating an attack.

The research proves its hypothesis that the legality of using any weapon
within a tunnel—whether lethal or non-lethal—must be determined by an
"effect-based" evaluation that considers specific environmental factors such
as depth, ventilation, and structural reinforcement. Ultimately, to avoid war
crimes, the military advantage gained must be strictly proportional to the
potential for human suffering. The study emphasizes that the key to navigat-
ing these legal challenges lies in the integration of robust intelligence and
the strict adherence to the principles of distinction and precaution, ensuring
that the "darkness" of underground warfare does not lead to the erosion of
humanitarian protections.
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1. Human Rights Watch Report, Rain of Fire - Israel’s Unlawful Use of White Phosphorus in Gaza
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israels-unlawful-use-white-phosphorus-gaza.
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Abstract

In response to catastrophic military attacks, international law, while providing for
the "international responsibility" of states, has created "international criminal lia-
bility" for the military and political leaders. These measures, which are included
under the humanitarian law or the law of armed conflicts (domestic and interna-
tional), are aimed at reducing the pain caused by war by limiting the use of military
tools. After the attack of the Israeli military forces in the Gaza Strip, its expansion
to other parts of Palestine Territory in 2023-2024, the killing of tens of thousands
of civilians and the destruction of countless civilian targets, the question arose that
despite the legal mechanisms for prosecuting Israeli international crimes, what
Are the obstacles which cannot be prevented from committing these crimes again?
This article deals with two categories of domestic and international legal obsta-
cles for the legal prosecution of Israeli crimes from a legal perspective and with
an analytical-descriptive method. According to the findings of this article, "Iran's
non-membership in the Statute of the International Criminal Court", "lack of crim-
inalization of international crimes in domestic legislation" and "non-recognition
of Israel" are three factors that make Iran face problems in legal prosecution. In
addition, "the weak international position of the Palestinian state", "Israel's interest
in using legal tools to its military interests" (warfare) and "the lack of legal bases
necessary to support the resistance" (legal convergence) are three key obstacles
to prevent the aforementioned crimes. Therefore, while addressing each of the
domestic and international obstacles from a legal point of view, this article has
examined solutions.
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Criminalization
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Extended Abstract

1. Introduction

The escalation of military operations in the Gaza Strip following the
events of October 7, 2023, has highlighted a critical intersection between
international law and global politics. International organizations, including
the WHO and UNICEEF, have documented actions by the Israeli regime that
constitute "international crimes," encompassing war crimes and genocide.
Traditionally, international law focused on state responsibility—a civil con-
cept involving reparations and guarantees of non-repetition—but the post-
WWII era introduced the concept of individual criminal responsibility for
"international crimes," which pierces the veil of sovereign immunity for
political and military leaders. Despite the establishment of the International
Criminal Court (ICC) as a permanent body to prosecute such crimes, legal
mechanisms often appear ineffective in preventing their recurrence.

The sources suggest that the persistence of these crimes is partly due to
the strategic use of law by powerful actors. Great powers often attempt to
align their actions with international law to maintain "the rule of law" and
"legitimacy," yet they frequently employ "lawfare" to secure personal inter-
ests over collective goods. This includes "exceptionalism," where states seek
legal exemptions, or "labeling," where they rebrand prohibited acts—such
as calling torture "enhanced interrogation" or aggression "preemptive de-
fense"—to escape liability. When legal institutions like the ICC attempt to
prosecute their personnel, these powers may resort to sanctions or psycho-
logical warfare against judges. Israel similarly seeks international legitimacy
and fears legal prosecution, as evidenced by its harsh reactions to the Gold-
stone Report and South Africa’s genocide case at the International Court of
Justice (ICJ). Consequently, understanding the legal obstacles to effective
prosecution is essential for any state, particularly Iran, seeking to use legal
tools to address these international crimes.

2. Research Methodology

This research utilizes an analytical-descriptive methodology to identify and
categorize the barriers preventing the Islamic Republic of Iran from effectively
prosecuting international crimes committed by the Israeli regime. The study
focuses on two primary levels of obstacles: those rooted in the Iranian domes-
tic legal system and those stemming from deficiencies in the international
legal order. The objective is to go beyond mere summary and offer a strategic
framework for legal activism in the context of the Gaza conflict.
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3. Research Findings

The research identifies three major domestic barriers and three interna-
tional obstacles that hinder efficient legal pursuit.

Domestic Barriers:

» Non-accession to the Rome Statute: Although Iran signed the Rome
Statute, it has never ratified it. Historical pessimism regarding the ICC’s per-
ceived bias against Islamic and African states, alongside concerns over in-
compatibility with Sharia law—specifically regarding sentencing, the role of
non-Muslim judges, and gender—has stalled ratification. While Iranian laws
mandate the prosecution of Israeli leaders, effective use of the ICC remains
legally difficult without full membership.

» Lack of Specific Domestic Legislation: There is a significant gap in
Iran's internal laws regarding the specific criminalization of internation-
al crimes like genocide and war crimes. Since the ICC operates under the
"principle of complementarity," it only intervenes if a state is "unwilling or
unable" to prosecute; therefore, lacking robust domestic legislation limits
Iran's ability to assert jurisdiction or prevent external judicial interference.
Current provisions, such as Article 9 of the Islamic Penal Code, are criticized
for being overly vague and insufficient for complex international cases.

* The Dilemma of Recognition: Iran’s principled policy is the non-recog-
nition of the Israeli regime, which it views as an illegal occupation. This cre-
ates a barrier in the ICJ’s contentious jurisdiction, where litigation is strict-
ly between "states". To avoid the "trap of recognition," Iran often relies on
third-party states—such as supporting South Africa's case—rather than filing
direct claims, which limits its primary legal agency.

International Barriers:

* Status of the Palestinian State: The legal standing of Palestine remains
complex. While it has gained "non-member observer state" status at the UN
and joined the ICC, it suffers from internal and external weaknesses. The
internal split between Fatah in the West Bank and Hamas in Gaza, coupled
with Israel's refusal to recognize Palestinian statehood despite past agree-
ments, undermines Palestine's ability to act as a unified sovereign entity in
international legal fora.

* Systematic Lawfare: Israel has spent decades developing a "lawfare"
strategy, using legal instruments to achieve military objectives. By success-
fully lobbying allies to designate Palestinian resistance groups as "terrorists,"
Israel reframes its military actions as a "war on terror," thereby attempting to
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bypass traditional humanitarian law protections. Furthermore, Israel has ac-
tively influenced international legal scholarship to portray its military codes
as standard behavior for "customary international humanitarian law".

» Weakness of the "Right to Resistance": International law clearly defines
"self-defense" for states under Article 51 of the UN Charter but is less definitive
regarding the "right to resistance" for occupied peoples. While this right is rooted
in the "right to self-determination," the lack of detailed international treaties or
declarations specifically protecting the right to use force against a "prolonged
occupation” leaves a gap that Israel exploits to delegitimize resistance.

4. Conclusion

The study concludes that legal action is a vital component of modern po-
litical and military strategy. For Iran to overcome current obstacles, it must
develop "indigenous" domestic legislation that criminalizes international
crimes according to its own legal and religious requirements. Such a model
could be exported to other Islamic nations that share similar jurisprudential
concerns and are also frequent targets of international legal scrutiny.

Furthermore, Iran must engage in collective international activism. By
collaborating with like-minded states that have shown willingness to chal-
lenge the status quo—such as South Africa, Bolivia, and Ireland—Iran can
help build a "cumulative" international practice that strengthens the rights
of the oppressed. Ultimately, the goal is to refine the international legal dis-
course surrounding the "right to resistance" and "prolonged occupation" to
prevent legal frameworks from being weaponized solely by powerful actors.
Strengthening these legal tools is not merely a judicial task but a strategic
necessity to protect the rights of the Palestinian people and ensure accounta-
bility for international crimes.
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Abstract

Today, in many big contracts that are conventionally done in the form of a sales
contract, it is not possible to determine the minimum amount of one of the substi-
tutes or it is very risky, it is never acceptable in commercial practice; Therefore,
clear and indisputable processes have been designed to determine the substitutes
in the future of the contract, which are used in the text of the contracts.

But keep in mind that the opinion of many jurists and civil law is that in the con-
tract of sale, the knowledge of the parties to the contract is a condition at the time
of concluding the contract, the question arises whether it is possible to perform
Is this the benefit of the contracts or is the same condition in the peace contract?
The researches of this article prove that the peace contract is not subject to the
determination of the amount of the replacement at the time of the conclusion of
the contract, and the peace contract in which a disciplined process for determining
the replacement in the future is foreseen in the text of the contract and is the basis
for disputes between the parties or loss. And the deception is not towards one side,
it is correct.

Keywords
Peace contract, amount of exchange, determination, Gharar.
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Extended Abstract

1. Introduction

In the landscape of modern macro-scale commercial transactions, de-
termining the exact quantity or value of the exchange considerations
(awadhain)—or at least one of them—is frequently impossible at the incep-
tion of the agreement. Even when such determination is technically feasible,
the inherent risks associated with high volatility in markets, fluctuating cur-
rency values, or the unprecedented nature of certain production costs often
make immediate fixed pricing unacceptable in contemporary trade practices.
For instance, in long-term contracts involving commodities like oil or during
periods of hyperinflation, insisting on a fixed price at the time of signing
could result in catastrophic financial risk for one of the parties. To mitigate
this, commercial entities utilize sophisticated and unambiguous processes
within the contract to determine values at a future date.

However, a legal dilemma arises within the framework of Islamic ju-
risprudence (figh) and the Iranian Civil Code, both of which traditionally
maintain that for a contract of sale (bay’) to be valid, the parties must possess
precise knowledge (ilm) of the amount and value of the considerations at
the time of the contract. This raises the pivotal research question: Can the
contract of sulh (settlement or reconciliation) serve as a legal alternative for
these modern agreements, or is sulh also subject to the same requirement
of immediate determination?. This study aims to investigate this necessi-
ty, hypothesizing that sulh does not require immediate determination of the
awadhain, provided a disciplined mechanism is established to prevent future
disputes or deception. This research is particularly crucial given that a fail-
ure to recognize the validity of such contracts under sulh could potentially
hinder large-scale trade and lead to the invalidation of modern commercial
practices under Article 4 of the Iranian Constitution.

2. Research Methodology

This research utilizes a qualitative, analytical-critical methodology to
process information gathered from a wide array of sources. The data collec-
tion process involved an extensive review of library documents, computer-
ized legal systems, and specialized scientific software dedicated to Islamic
jurisprudence and law. The methodology focuses on a comparative analysis
of primary juridical texts, ranging from classical scholars like Muhaqqiq
Hilli and Allameh Hilli to contemporary authorities. Furthermore, the study

Law |

ic

*

IsLaw

Vol.22 / No.84 / Spring 2025 |

A Quarterly Journal on law

=
@
S



Law |

ic

IsLaw

Vol.22 / No.84 / Spring 2025 |

A Quarterly Journal on law |

—ll Determining the amount of compensation in the reconciliation contract

critically examines the linguistic roots of key legal concepts such as gharar
(uncertainty/risk) and jahalat (ignorance) to assess their impact on contract
validity. By evaluating the arguments of both proponents and opponents of
the "knowledge requirement” in sulh, the research seeks to provide a com-
prehensive legal interpretation that aligns with both traditional jurisprudence
and modern economic necessities.

3. Research Findings

The investigation reveals a significant divergence in the opinions of jurists
regarding the necessity of knowledge in sulh. Early and middle-period schol-
ars such as Muhaqqiq Hilli and Allameh Hilli argued that sulh on unknown
quantities is absolutely valid, with Allameh Hilli even citing a consensus
(ijma) on this position based on the general nature of the evidence supporting
sulh. Conversely, other jurists like Ibn Idris and Shahid II contended that sulh
involving ignorance is void, or at least only permissible when knowledge is
impossible to obtain.

The primary argument for requiring knowledge is the Prophetic tradition:
"The Prophet prohibited gharar". Proponents of the knowledge requirement
argue that any transaction where values are unknown is inherently "gharari"
and therefore void. However, this study finds that this argument is flawed for
several reasons. First, the term gharar is defined by leading lexicographers
(such as those in Kitab al-Ayn and Lisan al-Arab) as "risk" (khatar) or "de-
ception" (khud'ah) rather than mere "ignorance". Therefore, if a contract uti-
lizes a disciplined mechanism for future determination, the risk is managed,
and the transaction is not "gharari". Second, the hadith prohibiting gharar is
predominantly linked specifically to the contract of sale (bay’), and its exten-
sion to all contracts is not universally accepted.

Furthermore, the research establishes the independence of the sulh con-
tract. Juridical consensus and Article 758 of the Civil Code affirm that sulh
is an independent legal institution. While it may achieve the results of other
contracts, it does not inherit their specific technical conditions, such as the
requirement for immediate knowledge of values required in bay’. This in-
dependence is further supported by the Quranic principle "Sulh is better"
(4:128) and the general command to "Fulfill the contracts" (5:1). The study
notes that many jurists use the "Fulfill the contracts" verse to validate mod-
ern agreements like insurance, suggesting it equally applies to sulh with de-
ferred value determination.

Specific narrations also support this finding. For example, a valid narra-



Seyyed Ali Sedaghat & Gholamali Masouminia l———

tion from Imam Sadiq regarding a man settling an unknown debt indicates
that if the settlement is done with mutual consent (tiba nafsin), it is valid. An-
other absolute narration states, "Sulh is permissible among people," which
includes cases where values are currently unknown. While some counter-ar-
guments exist, such as the hadith of Ali b. Abi Hamza requiring disclosure
of debt amounts, these are often interpreted as measures to prevent the "ha-
laling of the haram" (deception of heirs) rather than a general requirement
for the validity of the contract structure itself.

4. Conclusion

In conclusion, the research demonstrates that determining the exact quan-
tity of exchange considerations in the text of a sulh contract is not a require-
ment for its validity, even if such determination is possible. The contract is
valid as long as it incorporates a disciplined, unambiguous process for future
determination that precludes deception (khud'ah) or significant risk (khatar)
that would lead to dispute. Because sulh is an independent contract designed
for reconciliation and the prevention of conflict, the strict "knowledge" re-
quirements of the contract of sale do not apply to it. This legal flexibility
allows sulh to act as a robust framework for complex modern commercial
agreements that require adaptability to future market conditions. By adher-
ing to the general principles of contractual validity found in the Quran and
the traditions of the Imams, the legal system can effectively support contem-
porary trade without compromising the foundational ethics of Islamic law.
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Abstract

A condition option is a type of right to terminate a contract necessary for a certain
period of time, which arises based on the consent and agreement of the will of
the parties to the transaction in the form of a condition included in the contract,
which is necessary for one of the parties or both or a third party. The extent of the
option of the condition in the necessary contracts is one of the challenges that can
be raised, which in Islamic jurisprudence includes criteria such as the combination
between the possibility of abatement in the contract and the option of the condi-
tion, or the basis of the contract on the contract or the criterion of the duration of
the contract. This diversity and difference among the rules and the lack of compre-
hensive rules to distinguish the mechanisms of the flow of conditions in contracts
have been reflected in the legal texts of Iran and other Islamic countries, which
makes it necessary to study this issue and reach a proper attitude. The results of
the present article, which was carried out with a descriptive-analytical method,
state that the condition option is a product of the agreement of the parties to the
transaction, and the freedom of will is not absolute and is limited to the way that
it does not contradict the book and the Sunnah and causes the analysis of haram
or sanctions. Do not become halal. Also, it should not be against good morals and
public order. Therefore, by focusing on the principle of sovereignty of the will,
non-opposition to Sharia and the law, and considering the role of the nature and
necessity of that contract, comprehensive and systematic rules can be presented
for the flow of the condition option in contracts.

Keywords
The flow of the condition, the principle of sovereignty of the will, the nature of the
contract, the consent of the parties, necessary contracts
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Extended Abstract

1. Introduction

The Option of Condition (Khiyar al-Shart) is defined as a specific right to
rescind a binding contract within a determined period, established through
the mutual agreement of the parties or for the benefit of a third party. While
the principle of contractual stability is paramount in Islamic jurisprudence
and modern civil laws, the inclusion of an option to rescind introduces a state
of potential instability (Tazalzul) to the legal relationship. The central legal
challenge addressed in this research is the determination of a comprehensive
criterion to identify which binding contracts permit the inclusion of Khiyar
al-Shart and which exclude it due to their inherent nature or religious prohi-
bitions.

In Imami jurisprudence, various criteria have been proposed, such as the
correlation between the validity of bilateral rescission (Igala) and the option
of condition, or the distinction between "divine" acts involving the intent of
proximity to God (Qasda al-Qurbah) and purely commercial transactions.
Similarly, Sunni schools of thought (Hanafi, Shafi'i, Maliki, and Hanba-
li) have introduced criteria based on the compensatory nature of contracts
(Mughabanah), the prevention of the loss of benefits, or the necessity of the
option holder's consent. These jurisprudential differences are mirrored in
modern legal systems. For instance, while Article 456 of the Iranian Civil
Code suggests that all options (except those specific to sale) are generally
applicable to all binding contracts, legal scholars argue that the nature of
contracts like marriage, endowment (Waqf), and guarantee (Dhaman) ne-
cessitates their exclusion. A similar lack of a unified criterion is observed
in Iraqi law, which specifies the option's applicability in certain contracts
like sale and lease but remains silent on a general rule. This research seeks
to bridge these gaps by proposing a systematic, three-stage framework for
determining the applicability of Khiyar al-Shart.

2. Research Methodology

This study employs a descriptive-analytical approach to examine the legal
and jurisprudential principles governing the option of condition. The meth-
odology involves a comparative analysis across three primary dimensions:
Imami jurisprudence, the four Sunni schools, and the civil laws of Iran and
Iraq. The research first reviews existing criteria proposed by classical and
contemporary jurists, subjecting them to critical evaluation based on their
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logical consistency and practical applicability. By identifying the shortcom-
ings of these partial criteria—such as their inability to account for all contract
types or their reliance on inconsistent rationales—the study moves toward
synthesizing a "comprehensive and systematic" model. Sources include pri-
mary jurisprudential texts (Al-Mabsut, Jawahir al-Kalam, Al-Mughni), civil
codes, and contemporary legal commentaries.

3. Research Findings

The research findings indicate that existing criteria are often insufficient
or lack universality. For example, the theory linking Khiyar al-Shart to Iqa-
la (rescission) is flawed because Iqala depends on mutual agreement at the
time of termination, whereas a "condition" is a unilateral right established at
the time of contract formation. Furthermore, some contracts may not permit
Igala but could logically allow a pre-agreed option to rescind.

The study proposes a three-stage systematic criterion for the applicability
of the option of condition:

1. The Principle of Party Autonomy (Rule of Will): The foundation of
any contract is the freedom of the parties to define its terms. Since the option
of condition is a product of mutual consent, it should theoretically be permis-
sible in all binding contracts unless a specific barrier exists. This principle is
supported by the general religious command to "fulfill all obligations" and
"abide by conditions".

2. Compatibility with the Essence (Maqtada) of the Contract: The
option must not contradict the primary purpose or nature of the contract. For
example, in a pledge/security contract (Rahn), the essence is to provide se-
curity and "peace of mind" to the creditor; allowing the debtor to unilaterally
rescind the contract through an option would negate this very purpose. Simi-
larly, marriage is intended for stability and permanence, making a rescission
option contrary to its social and legal essence.

3. Compliance with Sharia and Public Order: The autonomy of will
is not absolute and is limited by divine prohibitions and public policy. Con-
tracts categorized as "semi-worship" or "devotional" (such as marriage or
certain forms of charity/endowment) involve a level of sanctity and public
interest that precludes private parties from introducing instability through
rescission options. In Iranian and Iraqi law, the exclusion of options in mar-
riage is justified by public order and morality.

The findings also highlight a distinction between commercial contracts
and non-commercial/devotional contracts. While commercial contracts
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prioritize flexibility and the protection of financial interests (justifying the
broad use of options), devotional contracts prioritize stability and the fulfill-
ment of a specific religious or social status, thereby limiting the role of party
autonomy.

4. Conclusion

The study concludes that the diverse and often conflicting criteria found
in Islamic jurisprudence and modern legislation stem from a failure to view
the problem through a multi-layered lens. By adopting the proposed three-
stage framework, legal practitioners and jurists can achieve a more consist-
ent and predictable application of the law.

The principle of party autonomy serves as the general rule, granting par-
ties the right to include Khiyar al-Shart in most binding transactions. How-
ever, this right is systematically restricted when it interferes with the essen-
tial nature of the contract or violates public order and Sharia principles. This
approach explains why the option is readily accepted in sale and lease but
rejected in marriage, endowment, and security contracts. Ultimately, a com-
prehensive criterion must balance the need for contractual flexibility with the
necessity of preserving the fundamental legal and social structures intended
by the legislator. This systematic model provides a "worthy attitude" and
a "comprehensive perspective" for future legal indexing and judicial deci-
sion-making in international Islamic law contexts.
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Abstract

The term honor, despite its common use, in jurisprudence and Islamic legal texts
and Iranian laws, a single and clear concept of it has not been presented, which
causes ambiguity in determining the rights and duties of individuals; Because ab-
breviating words naturally also summarizes the sentence, and as a result, applica-
ble rules may be disturbed and not implemented due to the abbreviation of one of
the words and its ambiguity. This article aims to conceptualize and examine the
different uses of honor in Islamic jurisprudence and legal texts and Iranian laws
in a descriptive-analytical way. By examining the various uses of this term in the
mentioned texts, this research has come to the conclusion that there is no compre-
hensive and specific definition of the range of people that this term includes, but
it is certain from the examination of the various uses that it is applied to relatives.
The relative and causal females of a person such as a person’s wife, mother, sister
and daughter; Although in some applications, it is also applied to male relatives,
but its inclusive circle has not been specified in detail. Also, the meaning of the
concept of defamation is an illicit sexual act; However, in some applications, other
behaviors such as touching out of lust and even inappropriate sexual relationships
with people are also considered as dishonor.
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Honor, relative and causal relatives, defense of honor, violation of honor
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Extended Abstract

1. Introduction

The term "Namus" is a prevalent concept within the linguistic and legal
landscape of Islamic jurisprudence (Figh) and Iranian legislation. Despite its
frequent usage, there is a conspicuous absence of a singular, clear definition
in both traditional and modern legal contexts. This conceptual ambiguity
often leads to significant inconsistencies in determining the legal rights and
obligations of individuals. The term's lack of precision is particularly prob-
lematic in criminal law, where legal terminology must be explicit to ensure
justice and the protection of human life.

The central research problem revolves around identifying the precise con-
ceptual scope and various applications of "Namus". Key questions include
whether the term applies exclusively to female relatives or extends to male
family members, and what degree of kinship it encompasses. Furthermore,
the study explores whether the term can be interpreted broadly to include all
individuals toward whom one feels a natural, instinctive urge to protect, or
even those sharing common religious, linguistic, or national bonds.

The necessity of this research is underscored by its practical implications,
most notably in the context of "legitimate defense". In Iranian law, a person
who commits a crime (such as murder) while defending their "Namus" may
be exempt from punishment. For instance, a woman defending her young
son from sexual assault might invoke the defense of "Namus" to justify her
actions. Additionally, the term is vital in defining crimes such as "Mohare-
beh" (waging war against God), which involves drawing a weapon to threat-
en the life, property, or "Namus" of the people. Therefore, clarifying the
boundaries of this concept is essential for judicial accuracy and consistency.

2. Research Methodology

This study employs a descriptive-analytical methodology to investigate
the conceptualization and applications of "Namus" in Islamic jurisprudential
texts and Iranian statutes. The research involves a comprehensive review of
linguistic dictionaries, Shiite traditions (Hadith), the writings of both ancient
and contemporary jurists, and the historical evolution of Iranian law from
the early 20th century to the present. By analyzing the usage of the term
across these diverse sources, the study seeks to identify the "certain mini-
mum" (qadr-e motayaqqan) of its meaning and highlight the contradictions
and ambiguities that necessitate legislative reform.
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3. Research Findings

The research findings reveal a significant divergence between the lin-
guistic roots of the word and its modern legal applications. Linguistically,
"Namus" is an Arabic word derived from namas, meaning "keeper of a se-
cret". In religious contexts, it was famously used to refer to the Angel Gabri-
el (the "Great Namus") because he was entrusted with divine secrets.

In the realm of Islamic jurisprudence, the term "Namus" is notably ab-
sent from primary narrations (Hadith) and the works of early jurists. Instead,
early scholars used terms like "Haram" or "Harim" (sanctity/domain) when
discussing the obligation to defend one's family. Modern jurists, however,
have integrated "Namus" into various legal chapters, such as those regarding
Hayjj or legitimate defense, yet they offer conflicting definitions. While some
limit "Namus" to female relatives (wife, mother, sister, and daughter), others
expand the scope to include male relatives like sons or even any Muslim
whose honor is under threat. Some contemporary scholars equate the term
with general concepts like reputation, honor, and chastity.

The analysis of Iranian legislation shows that the meaning of "Namus" has
shifted based on the specific legal context. Early laws, such as the 1908 Press
Law, used "Namus" synonymously with "reputation" or "honor". Conversely,
in various iterations of the Penal Code (1925, 1992, and 2013), the term often
acquired a more specific sexual connotation. For example, the phrase "viola-
tion of Namus" (hatk-e namus) has been frequently interpreted as synonymous
with "illicit sexual intercourse" (movaqe’eh) or sexual assault. In some stat-
utes, the term is used broadly to include both men and women, while in others,
it refers specifically to the protection of sexual organs.

Despite these variations, the study identifies a "certain minimum" (qadr-e
motayaqqgan) common to most interpretations: "Namus" generally refers to
one's female relatives (by blood or marriage), and "violation of Namus" typ-
ically refers to unlawful sexual acts or the public accusation of such acts.
Nevertheless, the research highlights that the term remains an "expression of
leniency" (ta’bir-e tasamuhi) that lacks a stable legal definition, often leaving
judges with the difficult task of interpreting its scope on a case-by-case basis.

4. Conclusion

The investigation concludes that "Namus" is a complex, multi-faceted
term that has evolved from a linguistic root signifying "secrecy" to a legal
concept encompassing family honor, physical sanctity, and sexual integrity.
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The lack of a unified definition in Figh and Iranian law has created a state of
conceptual ambiguity that can undermine the principle of legality, particular-
ly in criminal matters where the stakes involve life and liberty.

The study offers two primary recommendations. First, it strongly sug-
gests that legislators avoid using the term "Namus" in future civil and crimi-
nal statutes without providing a precise definition. Because the word suffers
from "linguistic overlap" (ishtirak-e lafzi) and carries diverse meanings in
both Arabic and Persian, its use without clarifying qualifiers creates legal
"briefness" or "vagueness" (ijmal). Second, the study proposes the enact-
ment of a single-article law that explicitly defines "Namus" and its scope
within the Iranian legal system. Such legislative clarity would resolve ex-
isting contradictions, harmonize judicial interpretations, and ensure that the
rights and duties of citizens are clearly understood and protected.
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