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Abstract

Efficiency of Islamic penal system absolutely depends on pursuing a justified,
consistent and purposeful theory. Despite the importance of jurisprudential theo-
rizing in different social areas, few Islamic jurists have explained their method for
inference of Islamic systems and advanced their social theories. Separating Figh
ol-Ahkam (inference of religious edicts) and Figh ol-nazariat (inference of Islam-
ic theories), Ayatollah S. M. B. Sadr has provided a basis for theorizing Islamic
social orders specially its penal system. The article based on descriptive analytical
method aims to examine Figh ol-Nazariah potential to advance punishments’ con-
sistency. Based on its findings, The Theory by forming methodological basis for
Jurisprudential theorizing, Cooperation of Jurisdictional Thoughts and systematiz-
ing Vali Faqih authorities in Mantaqat ol- firaq can promote punishments consist-
ency. Eventually we can observe the role of jurisprudential theorizing in consist-
ency of Hodud (prescribed punishments) and Qisas (retaliation) laws, coherency
between permanent punishments and Ta’zirat (discretionary punishments), and
finally consistency between Ta’zirat based on a penal theory.
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Extended Abstract

1. Introduction

The efficiency of any legal system, particularly a criminal justice framework,
is fundamentally dependent on three primary criteria: objectivity, completeness,
and consistency. Objectivity ensures that legislative and judicial outcomes are
predictable rather than subjective; completeness demands that the law addresses
the full spectrum of legal issues; and consistency requires that various compo-
nents of the system do not contradict one another. In the context of the Islamic
penal system, achieving these goals necessitates a transition from a collection of
isolated rulings toward a unified, purposeful, and justified theory.

Currently, the Iranian penal legislative system faces significant challenges,
including the inconsistent mixing of Islamic and non-Islamic legal approach-
es, the adoption of divergent policies across different legislative periods, and
the uncritical importation of Western legal models. This lack of a central, inte-
grated theory has resulted in internal contradictions within the penal code. This
research identifies “Figh al-Nazariah” (Jurisprudence of Theory), an innovative
framework proposed by the contemporary jurist Ayatollah Sayyid Muhammad
Bagqir al-Sadr, as a methodological solution to these problems. By distinguishing
between the jurisprudence of individual rulings (Figh al-Ahkam) and the juris-
prudence of social systems or theories (Figh al-Nazariah), Sadr provides a plat-
form for discovering the underlying “middle layer” of Islamic social structures,
which can serve as a guiding framework for modern penalization.

2. Research Methodology

This study employs a descriptive-analytical method to explore the capacities
of Figh al-Nazariah in ensuring coherence within the penal system. The research
process begins by defining the nature of Figh al-Nazariah and its two auxiliary
components: the “Synergy of Jurisprudential Opinions™ and the “Area of Dis-
cretion” (Mantaqat al-Firaq). Subsequently, the study analyzes how these con-
cepts can be applied to create a systematic criminal policy that aligns individual
rulings with overarching Islamic goals. Finally, the study examines the practical
impact of this methodology on three levels of sentencing consistency: within
fixed punishments, between fixed and discretionary punishments, and among
discretionary punishments themselves.

3. Research Findings
3.1. The Nature of Jurisprudential Theorizing and Synergy
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Unlike traditional jurisprudence (Figh al-Ahkam), which focuses on individ-
ual acts and singular rulings, Figh al-Nazariah seeks to discover the systemic
structure and high-level policies that govern various social dimensions. It views
the rulings of Sharia as a “superstructure” from which a deeper “infrastructure”
of values and principles can be inferred. A critical finding of this study is the role
of the Synergy of Jurisprudential Opinions. In this approach, if a researcher can-
not find a consistent theory within the rulings of a single jurist, they may utilize
the valid rulings of other jurists to form a coherent set that reveals the underlying
Islamic system. This prevents theorization from being stalled by outlier rulings
that do not fit a general pattern of justice or deterrence.

3.2. Anthropological Foundations and Criminal Policy

The study finds that Figh al-Nazariah integrates theological and anthropolog-
ical principles, such as human dignity, divine vicegerency, and free will (Amr
bayn al-Amrayn), into the penal framework. For instance, by rejecting the deter-
minism found in some Western positivist schools, the Islamic theory emphasizes
individual responsibility, which justifies the objectives of reform and deterrence.
This ensures that the penal system is not merely a mechanism for revenge but a
tool for reinforcing accountability and human perfection.

3.3. Achieving Consistency in Sentencing

The research identifies three dimensions of consistency facilitated by Figh
al-Nazariah:

*  Consistency in Fixed Punishments (Hudud and Qisas): The methodol-
ogy allows for the re-evaluation of specific rulings that seem anomalous to the
broader legal logic. For example, the study analyzes Article 513 of the Islamic
Penal Code, regarding the liability of a “nighttime caller” for a person who goes
missing. By applying the synergy of opinions and favoring non-majority fatwas
that align with the principles of presumption of innocence and causality, the
system achieves greater rational and systematic coherence.

. Coherence between Fixed and Discretionary Punishments (Ta’zirat):
A significant gap exists where crimes similar in nature (e.g., different types of
theft) are treated with vastly different legal logic. Figh al-Nazariah suggests that
the Area of Discretion (Mantaqat al-Firaq)—where the state has legislative au-
thority—should be guided by the fixed principles found in the Hudud. This pre-
vents the legislator from enacting discretionary punishments that are harsher or
logically disconnected from their more serious fixed counterparts.

*  Consistency among Discretionary Punishments: By adopting a unified
theory, the state can avoid conflicting penal goals (such as mixing purely retribu-
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tive and purely reformative approaches without a hierarchy). Furthermore, Figh
al-Nazariah empowers oversight bodies like the Guardian Council to review
laws based on their alignment with high-level systemic goals rather than just
individual micro-rulings.

4. Conclusion

The research concludes that Figh al-Nazariah offers a transformative frame-
work for the Islamic penal system, moving it beyond a disparate collection of
fatwas toward a methodologically sound and coherent social system. The key
conclusions are as follows:

1.  The distinction between rulings and theories allows for the discovery of
a cohesive Islamic criminal policy that is both religiously grounded and socially
effective.

2.  The logic of synergy provides a technical solution to contradictions in
traditional jurisprudence, enabling the creation of a consistent penal infrastruc-
ture.

3. The theory of Mantaqat al-Firaq ensures that the state’s legislative dis-
cretion is not arbitrary but is instead tethered to the overarching objectives and
fixed values of Islam.

4.  Implementing this model protects the Iranian legal system from un-
structured legal transplants and ensures that judicial interpretations are disci-
plined and predictable.

Ultimately, the adoption of Figh al-Nazariah enhances the objectivity and le-
gitimacy of the penal system in the eyes of the public, ensuring that punishments
are not only legally valid but also systematically justified and purposeful.
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