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Abstract

Preemptive defense is a form of self-defense whereby a party claims the right
to launch an offensive on a potential opponent before the opponent has had the
chance to carry out the attack or in case of an imminent danger. Such defense may
be adopted in international conflicts involving members of the global community
or in interpersonal conflicts. The present article deals with the legal considerations
of preemptive defense as regards Muslim jurisprudence. Prevalence of interper-
sonal conflicts and cases of aggression in today’s societies has led to the communi-
ty members’ frequent adoption of such behavior. This type of defense gains further
significance when it is feared that a possible attack could lead to a person’s serious
injury or bleeding or have the potential to cause loss and damage to property. As
no comprehensive research has been done so far on the subject of preemptive
defense with regard to the mentioned concepts, the present article adopts a de-
scriptive-analytic approach to peruse the principles of Figh and legal laws to find
out about Islam’s stance on this phenomenon. The findings indicate that according
to Islam, preemptive defense shall be plausible in interpersonal conflicts, under
certain conditions, once it is presumed that the enemy has the will to assault. For
purposes of defending offenses against the spiritual aspect of a person’s character,
however, such defense shall not be acceptable.
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Extended Abstract

1. Introduction

The natural right to self-defense is fundamental to human nature, tran-
scending specific times, places, and legal traditions. While self-defense against
active, actualized aggression is universally recognized across legal systems and
international instruments, anticipatory force presents significant legal and ethical
complexities. In legal and jurisprudential literature, anticipatory defense is broadly
divided into territorial defense during international armed conflicts and individu-
al defense during personal disputes. While territorial and state-level anticipatory
defense has been extensively researched, preemptive self-defense in individual
personal conflicts has received little independent jurisprudential and legal in-
quiry, despite its high frequency and profound impact on human life, property,
personal liberty, and physical integrity.

Crucial to this inquiry is the conceptual distinction between preventive
self-defense (difa’-e pishgiraneh) and preemptive self-defense (difa’-e pish-
dastaneh). Preventive defense occurs upon mere suspicion or hypothetical future
threats lacking immediate, objective evidence. Such actions constitute unlawful
aggression that causes social chaos and cannot be legally or jurisprudentially justi-
fied. In contrast, preemptive self-defense occurs when a defender, faced with an
imminent threat indicated by objective evidence, takes active measures to neu-
tralize the aggressor immediately prior to the actual strike. The concept of “im-
minence” (garib-al-voqu’) is defined by customary standards ( ‘urf) rather than fixed
temporal boundaries, referring to any threat that reasonably leads to confidence that
aggression is about to materialize. It also encompasses freshly actualized aggression
where customary continuity persists. Given the absence of a comprehensive study
examining the jurisprudential and criminal law dimensions of preemptive defense in
personal disputes, this research investigates its legitimacy, mental requisites, condi-
tions, scope, and civil liability.

2. Research Methodology

This study employs a descriptive-analytical methodology rooted in com-
prehensive library-based research. It systematically examines the four primary
sources of Shia jurisprudence (al-adillah al-arba’ah—the Holy Quran, Sunnah/ha-
dith, Consensus, and Reason) alongside statutory laws and international legal instru-
ments. Due to the novelty of the topic in jurisprudence, no scholar consensus (ijma’)
exists, leading the analysis to focus on scriptural, rational, and statutory sources.

The Quranic analysis evaluates verses frequently cited in defense literature,
such as Surah Al-Baqarah 2:190, Surah At-Tawbah 9:12, and Surah Al-Anfal
8:58. The study demonstrates that these verses govern state-level conflicts or initial
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jihad under an infallible Imam (Ma sum) and cannot be extended to personal con-
flicts via analogy (giyas) due to the paramount religious sanctity of Muslim life and
society. Conversely, verses prohibiting premature action, such as Surah Al-Ma’idah
5:28, are shown to prohibit preemptive murder rather than all forms of proportional
defense.

Regarding the Sunnah, the research analyzes specific and general traditions
from the Infallible Imams. Specific narrations concerning thieves explicitly com-
mand defenders to $trike first (fabdirhu / fabda hu) when threat of harm to person,
property, or family is imminent. General narrations confirm that a manifested inten-
tion to commit unjust physical assault justifies defensive actions prior to actualized
injury. Furthermore, the study evaluates the Conduct of Reasonable Persons (sir-
at al-’uqala’) and the Custom of Believers (sirat al-mutasharri’ah), establishing
that rational actors do not passively await an initial strike when such a delay
risks fatal or irreversible harm. Finally, the principle of Reason (‘ag/)—which
mandates the prevention of imminent harm (daf” al-darar al-maznun)—is corrob-
orated through domestic legislation, including Articles 156 and 302 of the Iranian
Islamic Penal Code, foreign penal codes (e.g., France, Germany, Switzerland, Den-
mark, Portugal, Sweden, and US states), and international law doctrines.

3. Research Findings

The research yields several key jurisprudential and legal findings regarding
preemptive self-defense in personal disputes:

e  Requisite Mental State (Mugtadi): Preemptive self-defense does not re-
quire absolute certainty (yagin) regarding the aggressor’s intent, nor is it permitted
upon mere subjective possibility (iatimal). Instead, an objective, reasonable sus-
picion (zann-e naw’i) based on objective indicators (khawf-e ‘uqala’i) is neces-
sary and sufficient to permit preemptive defense. If an attacker pretends to retreat
solely to regroup and launch an imminent re-attack, preemptive defense remains
permissible if the defender reasonably verifies this intention.

° Conditions and Restrictions (Shurud wa Mawani’): Preemptive self-de-
fense is strictly derivative of general self-defense and remains governed by the prin-
ciple of necessity. Preemptive action is forbidden if the defender can neutralize
the danger by appealing to public law enforcement or through escape. The de-
fense must observe proportionality (al-ashal fa-I-ashal), utilizing the least harm-
ful means before resorting to physical force. Defensive actions must be directed
exclusively against the immediate aggressor, strictly proportionate, and limited to
repelling the threat. Furthermore, the burden of proof rests on the defender in court
to establish the existence of imminent danger.

e  Protected Scope (Muta’allaq): Preemptive self-defense is legitimate when
protecting life, bodily integrity, personal liberty, property, and dependents. However,
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preemptive physical defense of non-physical moral integrity, honor, or reputa-
tion (‘ard / haysiyyat-e ma’navi) is legally and jurisprudentially impermissible.
Physical force cannot physically block moral or verbal harm, and preemptive defa-
mation or insult violates strict prohibitions in Islamic law.

e  Civil Liability and Legal Consequences (Hukm-e Wa’di): Islamic ju-
risprudence adopts a subjective approach regarding moral/deontic permissibility
(hukm-e taklifi) but an objective approach regarding civil liability (hukm-e wa’di
/ daman). In cases of factual mistake (ishtibah)—where a defender mistakenly
believes a threat is imminent when none exists in reality—moral guilt is ne-
gated, but civil liability (diyah) and liability for quasi-intentional injury apply.
Conversely, in cases of unrealized evil intent (tajarriy—where a defender acts with
criminal intent without realizing the target was actually posing an imminent threat—
both criminal retaliation (gisas) and civil liability are negated, leaving the actor ac-
countable only for spiritual audacity (tajarri). This dual framework is codified in
Article 303 of the Iranian Islamic Penal Code.

4. Conclusion

This study concludes that preemptive self-defense in personal disputes is
a recognized and valid legal and jurisprudential institution under Imami ju-
risprudence and criminal law. Grounded in authentic narrations, rational princi-
ples, and the conduct of reasonable persons, preemptive defense allows individuals
to neutralize imminent threats before actualized harm occurs. However, to prevent
social instability and vigilante violence, its application is strictly bounded by objec-
tive suspicion based on reasonable indicators, strict necessity, proportionality, and
restriction to physical protected interests. Moreover, the distinction between subjec-
tive moral permissibility and objective civil guarantee ensures a balanced system of
legal accountability.
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