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Abstract

In response to catastrophic military attacks, international law, while providing for
the "international responsibility" of states, has created "international criminal lia-
bility" for the military and political leaders. These measures, which are included
under the humanitarian law or the law of armed conflicts (domestic and interna-
tional), are aimed at reducing the pain caused by war by limiting the use of military
tools. After the attack of the Israeli military forces in the Gaza Strip, its expansion
to other parts of Palestine Territory in 2023-2024, the killing of tens of thousands
of civilians and the destruction of countless civilian targets, the question arose that
despite the legal mechanisms for prosecuting Israeli international crimes, what
Are the obstacles which cannot be prevented from committing these crimes again?
This article deals with two categories of domestic and international legal obsta-
cles for the legal prosecution of Israeli crimes from a legal perspective and with
an analytical-descriptive method. According to the findings of this article, "Iran's
non-membership in the Statute of the International Criminal Court", "lack of crim-
inalization of international crimes in domestic legislation" and "non-recognition
of Israel" are three factors that make Iran face problems in legal prosecution. In
addition, "the weak international position of the Palestinian state", "Israel's interest
in using legal tools to its military interests" (warfare) and "the lack of legal bases
necessary to support the resistance" (legal convergence) are three key obstacles
to prevent the aforementioned crimes. Therefore, while addressing each of the
domestic and international obstacles from a legal point of view, this article has
examined solutions.
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Extended Abstract

1. Introduction

The escalation of military operations in the Gaza Strip following the
events of October 7, 2023, has highlighted a critical intersection between
international law and global politics. International organizations, including
the WHO and UNICEEF, have documented actions by the Israeli regime that
constitute "international crimes," encompassing war crimes and genocide.
Traditionally, international law focused on state responsibility—a civil con-
cept involving reparations and guarantees of non-repetition—but the post-
WWII era introduced the concept of individual criminal responsibility for
"international crimes," which pierces the veil of sovereign immunity for
political and military leaders. Despite the establishment of the International
Criminal Court (ICC) as a permanent body to prosecute such crimes, legal
mechanisms often appear ineffective in preventing their recurrence.

The sources suggest that the persistence of these crimes is partly due to
the strategic use of law by powerful actors. Great powers often attempt to
align their actions with international law to maintain "the rule of law" and
"legitimacy," yet they frequently employ "lawfare" to secure personal inter-
ests over collective goods. This includes "exceptionalism," where states seek
legal exemptions, or "labeling," where they rebrand prohibited acts—such
as calling torture "enhanced interrogation" or aggression "preemptive de-
fense"—to escape liability. When legal institutions like the ICC attempt to
prosecute their personnel, these powers may resort to sanctions or psycho-
logical warfare against judges. Israel similarly seeks international legitimacy
and fears legal prosecution, as evidenced by its harsh reactions to the Gold-
stone Report and South Africa’s genocide case at the International Court of
Justice (ICJ). Consequently, understanding the legal obstacles to effective
prosecution is essential for any state, particularly Iran, seeking to use legal
tools to address these international crimes.

2. Research Methodology

This research utilizes an analytical-descriptive methodology to identify and
categorize the barriers preventing the Islamic Republic of Iran from effectively
prosecuting international crimes committed by the Israeli regime. The study
focuses on two primary levels of obstacles: those rooted in the Iranian domes-
tic legal system and those stemming from deficiencies in the international
legal order. The objective is to go beyond mere summary and offer a strategic
framework for legal activism in the context of the Gaza conflict.
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3. Research Findings

The research identifies three major domestic barriers and three interna-
tional obstacles that hinder efficient legal pursuit.

Domestic Barriers:

» Non-accession to the Rome Statute: Although Iran signed the Rome
Statute, it has never ratified it. Historical pessimism regarding the ICC’s per-
ceived bias against Islamic and African states, alongside concerns over in-
compatibility with Sharia law—specifically regarding sentencing, the role of
non-Muslim judges, and gender—has stalled ratification. While Iranian laws
mandate the prosecution of Israeli leaders, effective use of the ICC remains
legally difficult without full membership.

» Lack of Specific Domestic Legislation: There is a significant gap in
Iran's internal laws regarding the specific criminalization of internation-
al crimes like genocide and war crimes. Since the ICC operates under the
"principle of complementarity," it only intervenes if a state is "unwilling or
unable" to prosecute; therefore, lacking robust domestic legislation limits
Iran's ability to assert jurisdiction or prevent external judicial interference.
Current provisions, such as Article 9 of the Islamic Penal Code, are criticized
for being overly vague and insufficient for complex international cases.

* The Dilemma of Recognition: Iran’s principled policy is the non-recog-
nition of the Israeli regime, which it views as an illegal occupation. This cre-
ates a barrier in the ICJ’s contentious jurisdiction, where litigation is strict-
ly between "states". To avoid the "trap of recognition," Iran often relies on
third-party states—such as supporting South Africa's case—rather than filing
direct claims, which limits its primary legal agency.

International Barriers:

* Status of the Palestinian State: The legal standing of Palestine remains
complex. While it has gained "non-member observer state" status at the UN
and joined the ICC, it suffers from internal and external weaknesses. The
internal split between Fatah in the West Bank and Hamas in Gaza, coupled
with Israel's refusal to recognize Palestinian statehood despite past agree-
ments, undermines Palestine's ability to act as a unified sovereign entity in
international legal fora.

* Systematic Lawfare: Israel has spent decades developing a "lawfare"
strategy, using legal instruments to achieve military objectives. By success-
fully lobbying allies to designate Palestinian resistance groups as "terrorists,"
Israel reframes its military actions as a "war on terror," thereby attempting to
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bypass traditional humanitarian law protections. Furthermore, Israel has ac-
tively influenced international legal scholarship to portray its military codes
as standard behavior for "customary international humanitarian law".

» Weakness of the "Right to Resistance": International law clearly defines
"self-defense" for states under Article 51 of the UN Charter but is less definitive
regarding the "right to resistance" for occupied peoples. While this right is rooted
in the "right to self-determination," the lack of detailed international treaties or
declarations specifically protecting the right to use force against a "prolonged
occupation” leaves a gap that Israel exploits to delegitimize resistance.

4. Conclusion

The study concludes that legal action is a vital component of modern po-
litical and military strategy. For Iran to overcome current obstacles, it must
develop "indigenous" domestic legislation that criminalizes international
crimes according to its own legal and religious requirements. Such a model
could be exported to other Islamic nations that share similar jurisprudential
concerns and are also frequent targets of international legal scrutiny.

Furthermore, Iran must engage in collective international activism. By
collaborating with like-minded states that have shown willingness to chal-
lenge the status quo—such as South Africa, Bolivia, and Ireland—Iran can
help build a "cumulative" international practice that strengthens the rights
of the oppressed. Ultimately, the goal is to refine the international legal dis-
course surrounding the "right to resistance" and "prolonged occupation" to
prevent legal frameworks from being weaponized solely by powerful actors.
Strengthening these legal tools is not merely a judicial task but a strategic
necessity to protect the rights of the Palestinian people and ensure accounta-
bility for international crimes.
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