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Abstract

Islamic countries have tried to match their legislation and legal system with the
ideological and belief principles of their ruling political system. The ruling po-
litical systems in Islamic countries have taken various approaches when dealing
with the issue of “adherence to a specific sect, narrative, or non-adherence to it”.
Many Islamic countries (such as Saudi Arabia, Brunei, Malaysia, and Mauritania),
despite taking a specific sect and narrative as a standard for their rules and regula-
tion, trying not to go astray from the limits of a specific sect, when encountering
international issues and observing social interests, have to some extent accepted
the narratives of other sects. However, some countries have limited the right (the
real sentence) to a specific sect of the Mazahib Arba’ah (The Four Sunni Schools)
and provided some reasons to prove their claims. Among the most important rea-
sons they provide is that they have limited the right (truth) to a specific school or
schools. The present study, using a descriptive-analytical approach, tries to inves-
tigate the legal approach of Islamic countries in this regard, and after that, explain
the reasons provided by the supporters of the limitation of standard fatwa to a
specific school or schools, and then, criticize their reasoning.

Keywords
Penal law, standard fatwa, schools, Islamic countries.

@ @ Copyright © 2026 The Author(s);
a @ e This is an open access article distributed under the terms of the Creative Commons Attribution License (CC-By-NC:

https:/creativecommons.org/licenses/by-nc/4.0/legalcode.en),
which permits use, distribution, and reproduction in any medium, provided the original work is properly cited and is

not used for commercial purposes.


https://creativecommons.org/licenses/by-nc/4.0/legalcode.en
https://qabasat.iict.ac.ir/page_1014.html
https://orcid.org/0000-0002-4129-7520
https://doi.org/10.22034/ilaw.2024.715461

Ruhollah Akrami, Abolfath Khaleghi & Zahra Amini ll——

Extended Abstract

1. Introduction

In Islamic Sharia, the science of jurisprudence (Figh) is responsible for deter-
mining the obligatory and situational rulings that govern human behavior, defining
the relationship between individuals, God, and society. Jurisprudence is often de-
scribed as a comprehensive theory for the management of human life, encompass-
ing legal matters—especially transactions and criminal justice—within its domain.
While many rulings are explicitly stated in clear textual evidence (Nass), others must
be deduced by jurists through the process of Ijtihad (legal reasoning) from primary
sources. Historically, during the time of the Prophet Muhammad and the early ca-
liphs, no specific school of thought (Madhhab) existed, and people sought rulings
from the Sahaba without being bound to a single opinion. However, during the Ab-
basid era, the four Sunni schools—Hanafi, Maliki, Shafi’i, and Hanbali—were for-
malized as the official legal frameworks, leading to a long-standing tradition where
Sunni Muslims primarily refer to the fatwas of these four Imams. In contrast, the
Shia Jafari (Imamiyah) school has maintained an open door for continuous Ijtihad
based on the Quran, Sunnah, intellect, and consensus.

Modern Islamic states face a significant challenge in harmonizing their legal sys-
tems with their ideological and religious foundations. The central problem involves
the “Standard Fatwa” (Fatwa-ye me’yar): whether the legislator and the judge are re-
ligiously or legally obligated to follow a specific school or a particular fatwa during
the process of lawmaking and adjudication. While some nations strictly limit legal
criteria to a single school, others have adopted more pluralistic or flexible models
to address contemporary social, international, and political complexities. This study
explores the diverse approaches taken by Islamic nations, evaluating the arguments
for and against the limitation of legal rulings to specific jurisprudential schools.

2. Research Methodology

This research utilizes a descriptive-analytical methodology to examine the legal
and jurisprudential frameworks of various Islamic countries regarding the selection
of a standard fatwa. The scope of the study is specifically focused on criminal justice
systems, including fixed punishments (Hudud), retaliation (Qisas), blood money
(Diyat), and discretionary punishments (Ta’zir), in countries that have integrated
Islamic Sharia into their penal codes. Consequently, Muslim-majority nations that
have adopted purely Western-inspired criminal systems without significant reference
to Islamic jurisprudence (such as Egypt) are excluded from this study. The research
further investigates the internal justifications provided by Islamic schools of thought
for the restriction of fatwas, analyzing these arguments from a cross-sectarian per-
spective based on the foundational principles of the Sunni and Imamiyah traditions.
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3. Research Findings

The study identifies three primary legal approaches regarding the standard fatwa
in the criminal law of Islamic nations:

A. Restriction to a Specific School and Fatwa: In this model, the state designates
one school as official and identifies specific authoritative texts as the primary legal
criteria. Saudi Arabia exemplifies this approach; its legal system is not fully codified,
and judges refer directly to Hanbali jurisprudential sources. In 1973, the Saudi polit-
ical system officially recognized the Hanbali school and designated Sharh al-Mun-
taha and Sharh al-Igna as the primary reference books. However, some flexibility
exists; if a ruling cannot be found in these texts or if following them causes extreme
hardship or contradicts the public interest, judges may consult other Sunni schools.
Similarly, Mauritania relies on Maliki jurisprudence for its criminal code, and its
Supreme Council of Fatwa issues rulings strictly aligned with Maliki teachings.

B. Restricted School with Flexible Fatwa (The Hybrid Model): Several countries
officialize a primary school but permit the adoption of opinions from other schools
to serve the public interest. Afghanistan (under its 2003 Constitution) designated the
Hanafi school as the standard but uniquely recognized Jafari jurisprudence for its
Shia minority in specific legal matters. In Brunei, the Shafi’i school is official, yet
the law allows for the use of Hanafi, Maliki, or Hanbali opinions if required for the
public interest and approved by the Sultan. Malaysia follows a similar pattern; while
the Shafi’i school is the baseline, federal and state laws (such as in Johor or Malac-
ca) allow muftis and fatwa committees to adopt rulings from other Sunni schools or
even exercise independent judgment if society’s needs demand it. In the United Arab
Emirates, while the Maliki school is dominant in many emirates, Ras al-Khaimah
prioritizes the Hanbali school, and the federal civil code establishes a hierarchy of
reference: Maliki, then Hanbali, then Shafi’i, and finally Hanafi.

C. Unrestricted School and Fatwa: Some nations avoid anchoring their legal
systems to a single school. Pakistan identifies the Quran and Sunnah as the overar-
ching criteria for all laws, allowing for interpretations consistent with the beliefs of
various Islamic sects. Libya established a “Dar al-Ifta” that issues rulings based on
the Quran and Sunnah without being bound to a specific school, although its penal
code often directs judges to the “easiest opinion” from the famous Sunni schools.
The Maldives also uses a broad definition of Sharia, occasionally drawing from both
Shafi’i and Hanafi views to harmonize with modern social norms.

Jurisprudential Critique of Tamadhhub (School Adherence): The research ana-
lyzes the debate over limiting the standard fatwa (Tamadhhub). Proponents argue
that strict adherence prevents “legal anarchy” and “religious hedonism,” where indi-
viduals might selectively choose the easiest rulings (Tattabu’ al-Rukhas). They also
cite the Quranic obligation to obey those in authority (Ulul-Amr), arguing that if the
state mandates a specific school, it becomes a binding legal duty.
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However, the study finds these arguments insufficient from a scholarly perspec-
tive. Critics, including modern scholars like Al-Sanhuri, argue that there is no di-
vine or rational evidence to suggest that “truth” or the right to Ijtihad is confined
to the four Sunni schools. Historically, the formalization of these four schools was
a political administrative decision by the Abbasid Caliph Al-Qadir bi-Allah, rather
than a religious necessity. Furthermore, the founders of these schools—Abu Han-
ifa, Malik, Shafi’i, and Ahmad ibn Hanbal—all explicitly stated they were fallible
and urged their followers to prioritize authentic Hadith over their personal opinions.
Some researchers even characterize rigid Tamadhhub as a newly invented innova-
tion (Bid’ah), noting it was absent during the era of the Sahaba and their immediate
SUCCESSOTS.

4. Conclusion

The study concludes that the “Standard Fatwa” in Islamic criminal law is under-
going a transition from rigid sectarian adherence to a more pragmatic and pluralis-
tic framework. While many countries maintain a nominal preference for a specific
school, they increasingly utilize a combination approach to resolve modern legal
dilemmas and ensure public welfare.

The restriction of valid jurisprudence to four specific schools is largely seen as a
historical and political construct that lacks definitive textual support from the Quran
or Sunnah. In the case of Iran, while the Jafari school is official, the legal philos-
ophy distinguishes between the “attainment of truth” and “legal proof,” allowing
for a broader engagement with various Islamic traditions in practice. Ultimately,
the research suggests that for Islamic criminal law to remain effective and just, it
must prioritize evidentiary strength (Hujjat) and the public interest over strict school
loyalty, moving toward a dynamic model of Ijtihad that reflects the needs of con-
temporary society.
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1. ENACTMENT No. 13 OF 2015, SYARIAH CRIMINAL CODE (II) (1993) 2015.
2. Constitution of the Islamic Republic of Mauritania 1991, as amended to 2017 (Art. 94).
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2. JUDICATURE ACT OF MALDIVES, Act No: 22/2010.
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