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Abstract

There are two approaches of “mandatory or appropriateness” to prosecution and
punishment. While the United States and the United Kingdom have the least bene-
fit from the necessity of prosecuting security crimes; France has taken into account
mandatory prosecution in criminal matters and appropriateness in misdemeanors
with an intermediate situation. The current study, with descriptive and analytical
methods, tries to explain the integrated approach of Islamic law to the central
role of the “principle of expediency” in the issuing of sentences and the targeting
of “security criminal reformation”. However, in Iranian laws, security crimes are
usually the first option to be exempted from arafaqi rulings; However, the gov-
ernment decree dated 11/16/1401 amnesty and reduced the wide punishment of
the accused and security convicts issued by the Supreme Leader (Madazla-ul-Ali)
following the unrest of 1401 and the decree of general amnesty of Imam Khomeini
(RA) on the eve of 1359 can be a confirmation of the possibility Review and
change the approach of normal criminal laws in this field. The proposal of intro-
ducing explicit and separate criteria, such as consideration of positive records and
background of people or maximum attraction - especially about accidental and
emotional criminals in light security crimes - can be an optimal model for revising
and reforming populist criminal approaches and changing towards the usefulness
of punishments.
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Extended Abstract

1. Introduction

The administration of criminal procedure across modern legal jurisdictions oper-
ates primarily between two competing structural paradigms: the principle of man-
datory prosecution (légalité des poursuites), which compels prosecutors to pur-
sue all substantiated criminal acts, and the principle of discretionary prosecution
(opportunité des poursuites), which authorizes prosecutorial authorities to forgo or
suspend prosecution based on public interest and individualization of justice. While
modern procedural frameworks increasingly utilize discretionary mechanisms—
such as diversion, conditional suspension, mediation, and plea bargaining—to re-
duce court congestion and promote offender rehabilitation, security offenses are al-
most universally excluded from procedural leniency. In Iranian criminal legislation,
security-related infractions have historically been subjected to absolute mandatory
prosecution under the combined influence of state security imperatives and penal
populism (Avam-gerayi-ye Keifari). This rigid stance, however, creates a noticeable
disconnect with Islamic criminal policy (Sivasat-e Keifari-ye Eslami), which prior-
itizes public interest (Maslahat), rational penal utility (Soodmandi-ye Mojazat), and
offender reformation over blind retributivism. This study addresses a central research
problem: To what extent can the mandatory prosecution approach toward se-
curity offenders be modified in Iranian law, and what constitutes an optimal,
Islamic-grounded procedural framework?. The authors argue that transitioning
from zero-tolerance mandatory prosecution toward a hybrid prosecutorial system
(Nezam-e Talfigi) provides a balanced, jurisprudentially sound framework that per-
mits prosecutorial discretion for minor, accidental, or emotional security infractions
while maintaining unyielding prosecution against core instigators.

2. Research Methodology

This study employs a descriptive-analytical research methodology (7awsi-
fi-Tahlili) based on documentary and library data collection. The analytical frame-
work is structured around three primary dimensions:

e  Comparative Criminal Procedure: Conducts a comparative evaluation
across Common Law systems (England and the United States, where prosecutorial
discretion and diversion are broadly recognized), Civil Law systems (specifically
France, which operates a hybrid model enforcing mandatory prosecution for felo-
nies while allowing prosecutorial discretion for misdemeanors through cautioning,
social rehabilitation, and victim compensation under Articles 41-1 to 41-3 of the
French Code of Criminal Procedure), and international instruments such as Article
53 of the Rome Statute of the International Criminal Court [8, 9, 1618, 21-23].

e  Islamic Jurisprudential Analysis: Examines primary Shiite Imami juris-
prudential sources, Quranic precepts, Prophetic traditions (Seerah), Hadith literature
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(e.g., Idra’u al-Hudud), and the administrative practices of Imam Ali in Nahj al-
Balagha regarding insurgency, treason, and public order [4, 11-13, 20, 27-34].

e  Legislative and Empirical Context: Traces the evolution of Iranian crim-
inal procedure from the 1911 Code of Criminal Procedure to the 2013 Criminal
Procedure Code (CPC) and 2013 Islamic Penal Code (IPC). Furthermore, it critical-
ly analyzes sovereign governmental decrees (Hokm-e Hokoomati), specifically the
broad amnesty decree issued by Supreme Leader Ayatollah Khamenei on February
5,2023 (16/11/1401 AP) following the 2022 national unrest, alongside the historical
precedent of Imam Khomeini’s 1980 general amnesty [1, 42, 44-46].

3. Research Findings

The study yields four major research findings:

1. Islamic Jurisprudence Supports a Hybrid Prosecutorial Strategy:
Islamic criminal policy does not enforce a monolithic, zero-tolerance mandatory
prosecution model for all security crimes. While Islamic law demands uncompro-
mising severity against active combatants (Muharib), armed insurgents (Baghi),
and leadership networks, it embeds extensive discretionary leniency, concealment
(Bazah-pooshi), forbearance, and pardon (4fw) for minor, emotional, or repentant
offenders.

2. Precedents of Leniency in Islamic Tradition: Historical precedents
demonstrate that the Prophet Muhammad and Imam Ali explicitly evaluated an of-
fender’s positive background and personal character (Pishineh-ye Mosbat) to
halt prosecution. Examples include pardoning Hatib ibn Abi Balta’a despite com-
mitting espionage due to his past military sacrifices at Badr, releasing Abbas ibn Abd
al-Muttalib, issuing the general amnesty at the Conquest of Mecca under the doc-
trine of “maximum absorption” (Jazb-e Hadaakseri), and ordering the immediate
cessation of pursuit against fleeing or captured combatants after the Battle of Jamal.

3. Statutory Paradox in Contemporary Iranian Law: Iranian ordinary leg-
islation strictly excludes 7a zir (discretionary) security offenses from prosecutorial
diversion (CPC Arts. 80-82; IPC Art. 47). Paradoxically, Iranian law affords great-
er leniency and avenues for dropping prosecution to severe Hudud security crimes
(e.g., Baghy and Muharabah) through pre-conviction repentance (7awbah) under
Islamic jurisprudence than it does to minor 7a zir security infractions.

4.  Jurisprudential Significance of Sovereign Amnesties: The broad amnes-
ty issued in February 2023—which halted prosecution for thousands of security-re-
lated accused and convicted individuals before final judgment—acted as a sovereign
decree (Hokm-e Hokoomati) rooted in public interest (Maslahat). This executive act
serves as practical legal proof that a hybrid prosecutorial approach is fully per-
missible and jurisprudentially grounded in Iranian law, demonstrating that strict
mandatory prosecution can and should be re-evaluated in statutory codes.
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4. Conclusion

The study concludes that maintaining an absolute, non-discretionary prosecution
stance for all security infractions is counterproductive. It generates severe judicial
caseload inflation, delays in proceedings, prison overcrowding, public alienation,
and negative international human rights appraisals. To align Iranian ordinary legis-
lation with the balanced Islamic hybrid strategy, the authors recommend reforming
the Criminal Procedure Code to establish transparent, statutory criteria for prose-
cutorial discretion in minor security cases. Prosecutors should be legally empowered
to suspend prosecution or utilize diversionary alternatives based on explicit factors:

e  The offender’s positive personal background, social standing, and lack of
prior criminal record.

° The accidental, emotional, or minor nature of the infraction (Majremin-e
Hijani).

e  The absence of affiliation with foreign intelligence agencies, organized ter-
rorist groups, or subversive networks.

° Public interest, societal reconciliation, and the restorative benefits of
non-custodial ~ measures.

Adopting this hybrid strategy will strengthen social cohesion, preserve the deter-
rent threshold of criminal law, enhance judicial efficiency, and elevate Iran’s interna-
tional standing regarding human rights compliance.
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