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Abstract

One of the most important issues in transaction law is the role of formalities in
them. Today, according to the principle of sovereignty of the will, it is stated that
the principle is on the consent in contracts, but this article seeks to show that In
the transactions of immovable property and intellectual (industrial) property that
contain the transfer of objective rights, the legislator considers it necessary to per-
form formalities in the transaction, considering the higher interests, especially the
protection of the rights of third parties, and guaranteeing the implementation of
non-compliance with this requirement. It is different depending on the opinion of
the legislator (but mostly it is either the invalidity of the legal act or the inability
to cite). According to the investigations carried out in different cases in Iranian
law, the research briefly concluded that in transactions regarding the transfer of
objective rights in immovable property and intellectual (industrial) property, their
registration is mandatory and in some cases the legislator went further and consid-
ered notification as necessary. The exception to this rule is the transfer of movable
property, where, due to the merger of ownership and possession, the loss does not
go to third parties. However, even in this case, sometimes the legislator considers
the formalities to be necessary, such as the transfer of a car. However, in subjec-
tive rights and transfer cases, the rule is the consent of the contractor. Because
the subjective right is a relative right and can only be invoked against others, not
applicable in such a way as to expose their legal position to be disturbed.
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Extended Abstract

1. Introduction

In contemporary contract law, the principle of party autonomy and the
doctrine of consensualism suggest that the mere expression of will is suf-
ficient to create legal effects. This paradigm, which gained prominence in
the 17th century, posits that legal obligations should primarily arise from
the internal will of the parties rather than external rituals or forms. Howev-
er, this study argues that the absolute nature of real rights (jus in re)—rights
that are exercisable against the entire world—necessitates a departure from
pure consensualism toward legal formalism. Unlike personal rights (jus
in personam), which are relative and involve a specific relationship be-
tween a debtor and a creditor, real rights create a legal situation that all
third parties must respect and accommodate. Consequently, the transfer
of such rights in immovable property and intellectual (industrial) property
requires formal procedures, primarily registration and occasionally public
announcement, to protect third-party interests and ensure the stability of
legal relations. This research aims to demonstrate that for these specific
categories of property, the legislator views formalities not merely as an
evidentiary tool but as a substantive requirement for the validity or oppos-
ability of the transaction.

2. Research Methodology

This research employs an analytical and descriptive-comparative meth-
odology to examine the role of formalities in property transfers. The study
begins by clarifying fundamental legal concepts, such as formalism, registra-
tion, public announcement, and the distinction between "applicability" and
"opposability" of rights. It then analyzes the theoretical framework of real
versus personal rights to establish the necessity of publicity for the former.
The scope is primarily focused on private law and voluntary transfers (specif-
ically sales) within the Iranian legal system, with frequent references to the
French and German legal traditions to provide comparative depth. Finally,
the research tests its hypothesis—that the transfer of real rights in immova-
ble and industrial property is inherently formalistic—by analyzing specific
Iranian statutes, including the Registration Law, the Commercial Code, and
the recent 1403 (2024) Law on Mandatory Registration of Transactions of
Immovable Property.
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3. Research Findings

The core finding of this research is that the absolute nature of real rights
creates a "general negative obligation" for all non-contracting parties to re-
frain from interfering with the owner’s rights. This absolute character de-
mands a mechanism through which third parties can be informed of the legal
status of property.

Conceptual Nuances: The study identifies a critical distinction between
"registration" with a state authority and "public announcement" (proclama-
tion). While many transfers require registration for validity or opposability,
industrial property transfers (such as patents and trademarks) often require
both registration and a subsequent public notice to be fully effective against
third parties. Furthermore, the research clarifies that while all rights (real and
personal) are "opposable" in the sense that they must be respected as legal
facts by third parties, only real rights are "applicable" against all people,
allowing for direct enforcement regardless of the possessor.

Immovable Property in Iranian Law: Historically, Iranian law attempted
to mandate registration for immovable property via Articles 22, 46, and 47
of the Registration Law. However, judicial interpretations and some juris-
prudential views occasionally undermined these formalities, allowing "or-
dinary documents" (sanad-e adi) to challenge registered titles. The research
highlights the landmark "Law on Mandatory Registration of Transactions of
Immovable Property," approved in 1403 (2024), which seeks to resolve this
by declaring that unregistered transactions and their evidence are inadmis-
sible in courts and lack legal validity. This legislation represents a decisive
shift toward a constitutive or validity-based system of registration to prevent
conflicting transactions and enhance legal certainty.

Intellectual and Industrial Property: The research finds that industrial
property rights (patents, trademarks, industrial designs) are treated similarly
to real rights due to their monopolistic and absolute nature. Therefore, Ira-
nian law (specifically the Law for the Protection of Industrial Property of
1403) requires transfers to be made via official documents and registered
with the relevant authority. Interestingly, the study notes that literary and ar-
tistic works do not require the same level of registration for the existence of
the right—due to the principle of originality—though their transfer in some
jurisdictions remains formalistic.

Movable Property and Specialized Cases: Generally, movable property
transfers remain consensual because possession serves as a proxy for owner-
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ship (possession vaut titre). However, for "important" movables like vehicles
and corporate shares, the legislator has introduced mandatory registration. In
the case of vehicles, social security and administrative order necessitate reg-
istration with official authorities. For corporate shares, especially in private
joint-stock companies (sherkat-e sahami-ye khas) and limited liability com-
panies, registration in the company's ledger or an official deed is required to
protect the company and third-party creditors.

4. Conclusion

The research concludes that the principle of consensualism is limited by
the functional necessity of protecting third parties and the broader social or-
der. Whenever a right is "absolute" and its transfer significantly impacts the
legal standing of the public—as is the case with real rights in immovable
property and industrial property—formalism, particularly registration, be-
comes a mandatory rule. The failure to comply with these formalities leads
to severe legal sanctions, ranging from the non-opposability of the contract
against third parties to the total nullity of the legal act. Ultimately, modern
legal systems, including Iran's, are increasingly moving toward "legal for-
malism" as a tool to create a manufactured order that guarantees investment
security, facilitates governmental planning, and prevents litigation arising
from conflicting claims.
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