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Abstract

Based on the Civil Code A.D. 1928, interest hypothecation is void in Iran's current
legal system. However, quite a number of jurists and legal jurists have provided
evidence against rejection of interest hypothecation and have even seen it valid and
necessary. But none of them have so far presented any details, effects, and rules of
the aforementioned institution. Therefore, it is essential to further investigate in-
terest hypothecation, especially considering the different nature of this kind of hy-
pothecation from object hypothecation with regard to contract conditions, effects,
and rules of it.

Putting all this together, and while agreeing with idea of the aforementioned group
of jurists and legal jurists, this study (of course now in the stage of "conclusion")
was an attempt to offer the legislator a system to govern mortgage of interest, there-
by properly determining the legal details of it and subsuming it under the Mortgage
Contract (not Article 10 of Civil Code) along with its effects and rules. Indeed, it
will be a proposed institution to improve the perspective of Iran's legal system in
wich the corollary will be the acceptance of interest mortgage
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Extended Abstract

1. Introduction

In the contemporary legal system of Iran, Article 772 of the Civil Code (enacted
in 1929) explicitly declares the mortgage of usufruct (benefits) to be void.. This
prohibition is deeply rooted in the traditional views of Imami jurists, who argue
that since “possession” (qabd) is a fundamental condition for the validity of a mort-
gage contract, and because benefits are intangible and cannot be physically pos-
sessed, such mortgages are inherently flawed. However, many modern jurists and
legal scholars have questioned this stance, arguing that recognizing the mortgage
of usuftruct is not only legally plausible but economically essential for a developing
financial system.

While previous research has touched upon the necessity and feasibility of this
legal institution, there remains a “missing link” regarding the specifics of its forma-
tion (conclusion) and its distinct legal effects compared to the mortgage of physical
objects. A mortgage of usufruct operates differently from a mortgage of a physical
asset; for instance, while the default on an object mortgage usually leads to a sale
(Bay’), a default on a usufruct mortgage necessitates a lease (Ijara) to satisfy the
debt. This research aims to propose a comprehensive legal framework that inte-
grates usufruct mortgage into the defined contract of “Rahn” (rather than general
agreements under Article 10 of the Civil Code), ensuring it carries all the formal
protections and executive mechanisms of traditional collateral law.

2. Research Methodology

This study employs a normative and analytical legal research methodology,
drawing extensively from Islamic jurisprudence (Imami Figh) and the existing Ira-
nian statutory framework, particularly the Civil Code and the Registration Law. The
authors analyze the gaps in current legal literature, noting that while some scholars
support the validity of debt or usufruct mortgages, they often remain silent on the
practical requirements and specific legal incidents of such contracts.

The research progresses in stages: first, it reinterprets classical concepts like
“possession” to fit intangible assets. Second, it categorizes the methods of deter-
mining “mortgaged benefits” (Manfa’at-e Marhouneh) based on duration and dead-
lines. Third, it utilizes a comparative approach to contrast the “Mortgage of Object”
(Rahn-e Ayn) with the “Mortgage of Usufruct,” specifically focusing on assets with
official titles like real estate and vehicles. Finally, the study proposes a procedural
model consisting of fifteen distinct stages for the official execution of these mortgag-
es through the State Organization for Registration of Deeds and Properties.

3. Research Findings
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ing a valid usufruct mortgage and the legal consequences thereof.

records, which ensures the legal survival of the collateral for the mortgagee.

models for defining the mortgaged benefits:

was recovered.

needed for recovery, making the mortgaged object essentially unknown.
Specialized Forms of Usufruct Mortgage:

principal remains intact.

B from transferring the benefits to a third party.

- Interaction with Competing Rights: A significant finding involves the simultane-
e ous mortgage of an asset’s object and its usufruct. The authors propose that this is
’3 permissible if the rights of the first mortgagee are protected. If an object mortgage
B exists, the mortgagee’s consent is required for a subsequent usufruct mortgage be-
= cause it may decrease the asset’s market value. Conversely, if a usufruct mortgage is
(g already in place, the owner may mortgage the physical object without the usufruct
—
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Default” (after the official notification).

4. Conclusion

—
—
w

The core findings of this research center on the structural requirements for form-

Redefining Possession (Qabd): The research argues for a shift from physical
possession to “spiritual or intellectual control” (Istila-ye Manavi). In this proposed
system, the level of control is determined by the nature of the asset; for example,
for real estate, “possession” is achieved through official registration in the property

Classification of Usufruct Determination: The study identifies three primary

1. Duration-based (Moddati): The parties agree that upon default, the mortga-
gee can lease the property for a specific period (e.g., two years) to recover the debt.
2. Deadline-based (Mohlati): The parties set a specific end date (a “deadline”)
after which the mortgagee’s right to collect benefits expires, regardless of how much

3. Debt-based (Deyn-mehvar): A model where the lease continues until the
debt is fully paid. The authors conclude this model is void (Batel) due to “Gharar”
(uncertainty), as it is impossible to predict the future rental value or the exact time

. Usufruct of Money: The research finds that mortgaging the “benefit” of
money is valid, provided it involves non-consumptive use, such as using funds to
meet bank deposit requirements for a visa or participating in a lottery, where the

. Lessee’s Mortgage: A tenant (as the owner of usufruct) may mortgage their
remaining leasehold interest, provided they are not legally or contractually barred

mortgagee’s consent, as the change in ownership does not typically harm the usu-

Procedural Timeline: The research outlines a 15-stage executive process for usu-
fruct mortgages, ranging from the date of formation and initial default to the official
auction of the lease and the final fulfillment of the debt. This structure highlights the
importance of the “Initial Default” (at the debt’s maturity) versus the “Executive
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The study concludes that the categorical prohibition of usufruct mortgage in Ar-
ticle 772 of the Civil Code is no longer aligned with modern legal and economic
realities. To modernize the system, the research offers several key recommendations:

. Legislative Reform: Articles 774 of the Civil Code and 34 of the Registra-
tion Law should be amended to explicitly recognize usufruct as valid collateral.

. Compulsory Registration: Similar to the Law on Pre-sale of Buildings, the
registration of usufruct mortgages for major assets (real estate, vehicles, aircraft)
must be mandatory and conducted through official public offices to protect third
parties and ensure transparency.

. Abolishing Physical Possession: The requirement for physical “qabd”
should be replaced with legal/registered control to facilitate the mortgage of intangi-
ble benefits.

. Strict Validity Criteria: Legal recognition should be limited to dura-
tion-based or deadline-based models, while debt-based models should remain void
to prevent legal ambiguity and protect the mortgagor from indefinite loss of their
property’s use.

By implementing these changes, the Iranian legal system can provide a stable
and predictable framework for usufruct-based financing, balancing the rights of
creditors with the protections afforded to owners.
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