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Abstract

Modern pragmatism is a non-Foundationalism approach that advocates empiricism
in law. Legal pragmatists regard law as a form of practical reason, and their episte-
mological foundation is based on the transition from Kant's transcendental reason
to the productivity of instrumentalist reason. This approach contrasts with legal
rationalists and gives originality to practical necessities. The implementation of
development programs in Muslim countries since the eighteenth century has led to
modern pragmatism gradually influencing the theocratic thought of Muslim coun-
tries. Meanwhile, government jurisprudence has its own source of authority and
legitimacy due to its normative system and has been influenced by a pragmatic
epistemological basis.This influence, based on the imposition of a legal rule, first
in civil law and more recently in public law and government theory, has created a
non-structuralist attitude and changed the paradigm of governmental jurisprudence
from traditional natural law to modern natural law. The result of this paradigm shift
is the originalization of human-like rationality in the creation of the legal rule. The
protection of private property, the rights of religious minorities, and even good
relations with hostile Islamic states such as The Israeli regime are consequences of
the pragmatism's influence in establishing the rule of law.

Keywords
Non-Fundamentalism, empiricism, instrumental reason, practical necessity, prac-
tical reason.
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Extended Abstract

1. Introduction

The principle of the rule of law in Muslim countries has historically been
rooted in the epistemological foundations of theocracy, categorized within the
paradigm of legal rationalism. Traditional Sunni governance jurisprudence
(Figh al-Hukm) views the origin of law as the divine will, classifying it as a
form of religious natural law where legal obligation is derived from a theocratic
system. The methodology of this traditional paradigm is governed by Usul al-
Figh (principles of jurisprudence), and its ultimate goal is the establishment of
an Islamic utopia or “virtuous city”.

However, since the 18th century, the implementation of development pro-
grams in Muslim countries has gradually allowed pragmatism to influence gov-
ernance jurisprudence, fundamentally transforming the basis of the rule of law.
This shift represents a move from traditional natural law to modern natural law,
characterized by the prioritization of human rationality in the creation of legal
rules. Modern legal pragmatism does not view the divine will as the primary
source of legal obligation; instead, it treats law as an instrument of the state’s
will and a tool for creating legal norms. This research seeks to explain how this
epistemological transformation has led to a non-foundationalist attitude within
governance jurisprudence, impacting civil rights, private property, and the very
structure of the state,.

2. Research Methodology

This study employs an analytical method to investigate the epistemological
shift within Sunni governance jurisprudence. The methodology involves two
primary steps:

»  First, clarifying the semantic distinctions of “pragmatism” as it applies
to pure philosophy, political science, and modern law, particularly not-
ing how these definitions differ between Western contexts and the Mus-
lim world,.

e Second, evaluating the impact coefficient of the pragmatic epistemo-
logical foundation on governance jurisprudence, specifically within the
context of developmental imperatives.

The research focuses on Sunni-majority countries because of the historical
and widespread application of the four schools of jurisprudence as the criteria
for legal obligation. It further examines the relationship between the concept
of development—as defined by international standards like the United Nations’
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“quality of life” metrics—and the prescriptive strategy of modern legal prag-
matism,.

3. Research Findings

The research identifies several critical findings regarding the influence of

pragmatism:

*  Impacton Civil Law: The initial and most significant effects appeared in
civil law and personal status codes. Pragmatic approaches were driven
by practical economic necessities rather than traditional jurisprudential
reasoning. Examples include the 18th-century “Rida” case in Egypt,
which allowed deviation from waqf (endowment) rules for economic
circulation, and 20th-century reforms in inheritance and property laws
in Syria, Tunisia, and Pakistan,. These changes prioritized economic
development and capital-centric growth over strict adherence to tradi-
tional religious principles,.

*  The “Civil State” and Public Law: In the realm of public law, pragma-
tism has influenced the emergence of the “Civil State” (Dawla Madani-
yya) theory, notably championed by thinkers like Yusuf al-Qaradawi
and the Muslim Brotherhood,. This model emphasizes democracy, plu-
ralism, and social participation, shifting the focus from the “Caliph’s
command” to variables of legitimacy and social acceptance,.

»  Epistemological Shift: The core finding is a transition from foundation-
alism to non-foundationalism,. Traditional jurisprudence is foundation-
alist, relying on “basic beliefs” (e.g., sacred texts) that are self-justifying
and serve as the reference for all other rules. Pragmatism, conversely,
utilizes a “norm of justification” that is not based on external founda-
tions but on practical effectiveness and social consensus,.

* Instrumental Reason vs. Theoretical Reason: In traditional Islamic
thought, legal propositions are linked to theoretical reason and ontolog-
ical reality (the way things are in the divine order),. Modern pragma-
tism severs this link, viewing law solely as a product of instrumental/
practical reason (al-aql al-abzari),. This leads to an anti-realist view
where legal rules are not discovered truths but are mere tools for social
management,.

4. Conclusion

The study concludes that the influence of modern legal pragmatism on Sun-
ni governance jurisprudence has led to a paradigm shift from religious natural



Seyyed Ehsan Rafiei Alavi & Mohammad Hosseini [l

law to modern human-centric natural law,. This transformation is not merely
a structural change but an epistemological imposition that threatens the disso-
lution of traditional jurisprudence,. By prioritizing consequentialism, instru-
mental methodology, and the goals of legal rules over their sacred sources (the
Quran and Sunnah), the pragmatic approach distances itself from the founda-
tional epistemology of Figh.

While some modern reformist jurists attempt to ground these changes with-
in Sharia, their logic often aligns more closely with the pragmatic “norm of jus-
tification” than with traditional legal rationalism. The degree of this influence
is directly correlated with a country’s level of development; more developed
nations like Turkey, Malaysia, and Indonesia demonstrate a more profound
adoption of these pragmatic, instrumentalist legal frameworks compared to less
developed regions. Ultimately, while traditional jurisprudence has the inherent
capacity for a rationalist legal system, the current trend suggests a movement
toward a fully secularized, instrumentalist understanding of governance,.
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1. Non-inferentially basic beliefs & non-inferentially justified beliefs.
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