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Abstract

Criminal law relating to the family can be broadly classified into two categories:
those provisions directly grounded in the explicit texts of the Qur’an and Sunnah,
and those that are non-textual in nature. The state’s criminal interventions in the
latter category derive their legitimacy from the discretionary authority of the Is-
lamic ruler and general jurisprudential principles. Given the inherently private na-
ture of familial relationships and the potential adverse effects of criminal sanctions
on the function and cohesion of the family unit, such interventions must be strictly
limited to cases of necessity.

According to the principle of “penal minimalism”, the state may resort to criminal
sanctions to ensure compliance with legal norms only when alternative enforce-
ment mechanisms are either unavailable or demonstrably ineffective.

This article examines the theoretical foundations of penal minimalism within the
context of family criminal law, drawing on the principles of legitimate criminali-
zation and family-centered jurisprudence. It further explores the practical require-
ments of this approach in two key dimensions: the criminalization of conduct
within family law, and the formulation of penal policy.

The findings indicate that criminal interventions in Iran’s family law are, in nu-
merous instances, unnecessary and indicative of a broader trend toward penal
maximalism.
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Family Law, Penal Minimalism, State Intervention, Family-Centered Jurispru-
dence.
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Extended Abstract

1. Introduction

Family criminal laws in Iran are categorized into those based on religious
texts and those that are non-textual. Although the state's criminal intervention
in non-textual matters is generally considered legitimate, the inherently pri-
vate nature of family relationships and the detrimental effects of punishment
on family functions necessitate that state criminal interventions be limited
to truly essential cases. This study focuses on "criminal minimalism" within
family criminal law, defining it as the reduction of state criminal interven-
tions to only necessary instances, resorting to punishment only when other
legal safeguards (civil, administrative, or social) are unavailable or ineffec-
tive. The research, therefore, aims to delineate the theoretical foundations of
criminal minimalism in the context of family law, based on criminalization
principles and family-centricity, and then evaluate the current state of Irani-
an family criminal law against these requirements, particularly concerning
criminalization and sentencing. Preliminary findings suggest that many ex-
isting criminal interventions in Iranian family law are unnecessary, indicat-
ing a tendency towards "criminal maximalism" .

2. Research Methodology

This research adopts an analytical approach to clarify the concept and
underlying principles of criminal minimalism in family criminal law. It then
proceeds to detail the practical requirements derived from this principle,
evaluating and identifying shortcomings within Iran's current family crim-
inal legislation. The study is structured into two main parts: first, it defines
criminal minimalism and expounds its foundational principles within family
law; second, it examines the application of these principles in both the crim-
inalization and sentencing aspects of Iranian family law, providing specific
examples to illustrate its arguments.

3. Research Findings

The study identifies two crucial foundations for criminal minimalism: the
principles of criminalization and family-centricity. The principles of crimi-
nalization suggest a multi-filter approach, emphasizing the harm principle,
prioritizing non-criminal solutions, and carefully weighing the practical con-
sequences of criminal intervention. Family-centricity, a cornerstone of Irani-
an constitutional law, mandates that all legal and policy-making endeavors
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should safeguard the sanctity and stability of the family unit. The research
highlights those criminal interventions, especially imprisonment, signifi-
cantly undermine the emotional, educational, and economic functions of the
family, potentially leading to its dissolution.

The analysis of Iranian family criminal law reveals several areas where
criminal minimalism is disregarded:

* Criminalization of Non-Provision of Alimony: This practice is critiqued
for lacking a direct religious textual basis, as religious sources often suggest
civil remedies like divorce rather than punishment. Furthermore, compel-
ling alimony through criminal sanctions like imprisonment is deemed coun-
terproductive and potentially leading to animosity and domestic violence.
The scope of this crime has been unduly expanded to include non-essential
needs, contradicting family-centricity. Procedural aspects, such as allowing
prosecution even when the wife exercises her right to dower or mothers fil-
ing complaints for children, and placing the burden of proof on the husband,
further compound these issues.

* Proposed Criminalization of Husband's Nushuz: The study argues that
criminalizing such marital disaccord is ineffective and harmful, suggesting
that civil mechanisms are more appropriate for resolving both financial and
non-financial disputes within the family.

* Proposed Criminalization of Forced Marital Relations: While acknowl-
edging the need to address spousal violence, the research contends that exist-
ing legal frameworks already provide avenues for addressing harm and hard-
ship in marriage, making new criminalization based on "criminal moralism"
unnecessary and contrary to criminal minimalism.

Regarding sentencing , the study points out:

* Personalized Sentencing: This principle dictates that punishment should
exclusively affect the offender, a standard often violated by imprisonment,
which negatively impacts the offender's family and the broader society.

» Dependent Sentencing: Ideally, criminal intervention in family law
should serve as a support for the enforcement of rights, not create independ-
ent crimes. However, the current law on non-provision of alimony treats it
as an independent crime, meaning payment of overdue alimony does not
halt prosecution; only the victim's explicit waiver does. This approach risks
fostering vindictive litigation.

* Minimal Sentencing: The punishment for non-provision of alimony has
been significantly increased to "grade six disciplinary imprisonment" (over
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six months to two years). This level of severity is disproportionate and com-
parable to penalties for more serious financial crimes, thereby violating the
principle of minimal intervention.

4. Conclusion

The research concludes that both the foundational principles of crimi-
nalization and family-centricity strongly advocate for limiting state criminal
interventions in family law to only essential cases, in terms of both criminal-
izing acts and determining punishments. The current Iranian criminal policy
concerning the criminalization of non-provision of alimony is particularly
critiqued due to the existence of effective civil remedies. Even if criminaliza-
tion were deemed necessary, the prevailing sentencing practices are flawed
for disregarding the principle of personalized punishment, establishing inde-
pendent criminal liability, and imposing excessively severe penalties. More-
over, proposals to criminalize spousal nushuz or forced marital relations are
deemed inconsistent with criminal minimalism and the overall welfare of the
family, given the availability of robust civil remedies for these issues.
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