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Abstract

Legislation as a specialized knowledge requires special attention of the legislator
to follow the principles and rules, if they are not followed, the text of the law
will suffer from various problems and ambiguity. One of the most important of
these principles is compliance with the Transparency of Law Principle, which it-
self includes three components: lack of obfuscation, lack of ambiguity, and lack of
doubt. By carefully and reflecting on the note of Article (508) of Q.A. as well as
the basis of its legislation, it can be seen that this provision is in conflict with the
principle of transparency in many ways. In addition to the inconsistency between
Article (508) and its note one, the most important aspects that have caused the dis-
tortion of this provision are related to the limitations of "owner's knowledge and
notification", "current or previous permission" and "how and examples of citation
of the crime to the owner". These problems and challenges make it necessary to
revise and amend the aforementioned regulation. In this regard, in this article, by
using library sources and with a descriptive and analytical approach, an attempt
has been made to scrutinize and reflect on the note of the mentioned article and
finally to provide suggestions for its amendment.
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Extended Abstract

1. Introduction

This study addresses Note 1 of Article (508) of the Islamic Penal Code
(IPC), which regulates the issue of unauthorized entry onto another person's
property and the resulting crime or injury. Article (508) and its accompany-
ing Note 1 attempt to delineate criminal liability when an owner performs
actions on their property—such as digging a well or installing an electrical
system—which subsequently cause physical harm to an entrant.

Analysis reveals that the fundamental structure and drafting of this pro-
vision are inconsistent with the Transparency of Law Principle (Transpar-
ency of Law Principle). Legal transparency, considered a key component of
quality law, demands that a text be free from obscurity (Ighlaq), ambiguity
(Ibham), and equivocation (Tham), thereby allowing the legislator's intent to
be fully and clearly understood. The primary reasons for the lack of clarity in
Note 1 of Article (508) relate to the complexity of the relationship between
Article (508) and its Note 1, as well as specific criteria embedded within the
Note: the conditions of "owner's knowledge and information," "explicit or
prior permission (Idhn)," and "the manner and examples of attributing the
crime to the owner". These challenges necessitate a comprehensive review
and reform of the regulation.

2. Research Methodology

This research utilizes library resources and employs a descriptive and
analytical approach. The methodology involves scrutinizing the text of Ar-
ticle (508) IPC and its Note 1, evaluating their inconsistencies, examining
the underlying jurisprudential (Fighi) bases for the non-liability of the owner
(such as the Rule of Sovereignty and relevant Akhbar), and subsequently
providing critical proposals for legislative revision.

3. Research Findings

The principle established in Imami jurisprudence, based on narrations
and the Rule of Sovereignty (Qa'ida al-Taslit), is the non-liability (Adam-e
Daman) of the owner for injuries sustained by someone who enters the prop-
erty without permission due to the owner’s lawful actions. The IPC adheres
to this general principle, stating that the owner is not liable, except in specific
instances.

However, the legal drafting of Note 1 introduces several challenges that
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undermine transparency:

1. Incoherence between Article (508) and Note 1: Article (508) estab-
lishes non-liability except when the owner invites an unaware person. Note
1 introduces further complex conditions for non-liability regarding unau-
thorized entry or entry with prior permission (permission granted before the
owner took action). This structural arrangement, where the Note appears as
an exception to the exception in the main Article, creates confusion and ob-
scurity in understanding the legislator's intent.

2. Challenge of Prior Permission: Note 1 equates entry without per-
mission and entry with permission granted before the owner’s dangerous
actions, ruling out liability in both instances. While unauthorized entry has
clear Shar'i support for non-liability, extending this rule to cases of prior
permission lacks strong jurisprudential basis. The crucial factor should be
the attributability (Istinad) of the injury to the owner, not merely the timing
of the permission.

3. Challenge of Owner's Lack of Knowledge: The Note conditions the
owner’s non-liability on the fact that the "owner was unaware of the person's
entry". This condition lacks broad Shar'i grounding among jurists. Critics
argue that mere knowledge or lack thereof should not be the determining
factor for liability. If the owner is aware of the entry and has the capability to
prevent the potential danger caused by their prior actions (e.g., a hidden pit),
their failure to act may contribute to the injury's attribution; otherwise, mere
knowledge should not automatically trigger liability.

4. Ambiguity of Attribution (Istinad): The Note provides an exception
to non-liability: the owner is liable if the injury is attributable to them due to
"enticement (Ighwa), negligence in informing, and the like". However, the
law fails to provide clear legal criteria for determining Istinad, seemingly
delegating this critical determination to custom (Urf). Relying on the fluctu-
ating judgment of custom for determining a material/scientific link between
the behavior and the outcome is inconsistent with the goals of high-quality
legislation.

4. Conclusion

Article (508) IPC and its Note 1 contain ambiguities and structural flaws
that render the provision inconsistent with the Transparency of Law Prin-
ciple. A significant source of these problems is the legislator's adherence to
literal translations of conditional phrases found in specific scholarly jurispru-
dential texts (Fighi writings), such as "permission granted before the owner’s
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actions" and "the owner's lack of knowledge regarding entry".

To resolve these issues and restore legislative quality, it is recommended
that the law be reformed by eliminating these superfluous and often contra-
dictory conditions. Instead, the law should focus exclusively on the core cri-
terion of attribution (Istinad) of the injury to the owner, regardless of whether
the entry was unauthorized or based on prior permission. The proposed re-
form suggests that the owner is liable only if the resulting crime or injury is
attributable to them.
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