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Abstract

According to the Yad qaede, whatever is in a person's possession belongs to him,
but whether if the possessor denies it can what is in his possession belong to him or
not? And in this case, can a person be held responsible for his occupation? The is-
sue discussed in the present study is that the author, after searching the arguments
and opinions of the jurists in an analytical-descriptive manner and examining the
opinions of the courts, believes that The reasons for the Yad qaede is absolute and
in the possessor denies it there was also an argument against him, and the principle
of correctness that prevails in the word of the possessor cannot be resisted, unless
due to the possession of another person's property, the possession of the owner has
no positive value; Therefore, in matters where the possession of a person proves
responsibility the possessor is held undertaking for his possession, but in the case
of crimes, the evidence of them must be used exclusively and the possessor is not
considered guilty.

Keywords
possessor, the reason for the possession, possession, possessor denies, possessor
Responsibility.

@ @ Copyright © 2024 The Author(s);
a @ e This is an open access article distributed under the terms of the Creative Commons Attribution License (CC-By-NC:

https:/creativecommons.org/licenses/by-nc/4.0/legalcode.en),
which permits use, distribution, and reproduction in any medium, provided the original work is properly cited and is

not used for commercial purposes.


https://creativecommons.org/licenses/by-nc/4.0/legalcode.en
https://qabasat.iict.ac.ir/page_1014.html
https://doi.org/10.22034/ilaw.2023.709051
https://doi.org/10.22034/ilaw.2023.709051

Seifollah Ahadi ll——

Extended Abstract

1. Introduction

The Rule of Possession (Qa‘idat al-Yad) serves as a fundamental princi-
ple in both Islamic jurisprudence and legal systems, asserting that an indi-
vidual’s physical control or dominion over an object constitutes prima facie
evidence of ownership or legitimate belonging. While the application of this
rule is straightforward when a possessor claims ownership, significant legal
and theological complexities arise when an individual denies any connection
to an illicit or disputed item—such as narcotics or stolen property—found
within their sphere of influence (e.g., their home or vehicle). The central
problem addressed in this research is whether the validity of possession
(hujjiyat al-yad) remains intact despite the possessor’s explicit denial of
ownership or knowledge, and whether such possession alone can be the basis
for legal responsibility or criminal conviction.

The necessity of this study is underscored by the conflicting rulings is-
sued by Iranian courts. For instance, in a case involving defendants found
within a stolen vehicle, a primary court issued a conviction based on the rule
of possession, viewing their control over the car as sufficient evidence of
participation in theft. Conversely, an appellate court overturned the verdict,
arguing that mere presence in a stolen vehicle does not meet the evidentiary
threshold for a criminal conviction of theft, which requires more than prob-
ability or circumstantial possession. This research aims to provide a funda-
mental answer to these discrepancies by analyzing jurisprudential evidence
and the interaction between the rule of possession and other legal maxims.

2. Research Methodology

This study employs a descriptive-analytical methodology to investigate
the validity of possession in instances of denial. The research draws upon
primary sources of Shiite jurisprudence, including narrative traditions (ha-
dith), the consensus of jurists, and the practice of the wise (sirat al-‘uqala).
Furthermore, the study evaluates contemporary judicial precedents from the
Iranian legal system to illustrate the practical implications of theoretical de-
bates. The analytical framework involves examining the "discovery value"
(kashfiyat) of possession and its potential conflict with the Principle of Cor-
rectness (Asl al-Sihha) regarding a Muslim’s statements.

3. Research Findings
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The investigation of jurisprudential evidence reveals several key insights
regarding the absolute validity of possession. First, the Muwathaqa of Yunus
ibn Ya'qub provides a general framework, where Imam Sadiq (as) affirmed
that "whoever has dominion over something, it belongs to them". Jurists ar-
gue that the conclusion of this narration serves as a general rule applicable
to any disputed item under an individual’s control, regardless of whether a
claimant exists. Importantly, the wording of the tradition is inclusive; it does
not distinguish between a possessor who claims ownership and one who re-
mains silent or denies it. Thus, the apparent meaning (zahir) of the tradition
supports the idea that dominion creates a legal presumption of belonging that
the possessor's denial cannot easily negate.

Second, the Sahih of Jamil ibn Salih introduces a critical distinction re-
garding the nature of the space where an item is found. The narration sug-
gests that if an item is found in a location with high public traffic or shared
access (such as a house where many people enter), the rule of possession is
weakened, and the item may be classified as lost property (logatah). How-
ever, if the item is found in an area of exclusive access (such as a private
chest), it is attributed solely to the possessor. This indicates that the validity
of possession is tied to the degree of exclusive control; therefore, if a person
has sole access to a space, the items within it are legally tied to them even if
they deny it, as the probability of others placing the item there is considered
negligible.

A significant portion of the research analyzes the conflict between the
rule of possession and the Principle of Correctness (Asl al-Sihha). This prin-
ciple dictates that a Muslim's words and actions should be interpreted in the
best possible light. If a possessor denies ownership of a crime-related item,
the Principle of Correctness suggests their word should be trusted to main-
tain social harmony and avoid false accusations. However, the study finds
that the rule of possession prevails in this conflict. The "discovery value" or
probative force of physical dominion is significantly stronger than the mere
verbal denial of a defendant, especially when the defendant is under suspi-
cion. In the "Sira of the Wise," possession is accepted as a primary indicator
of ownership across all cultures and eras, and this practice has been endorsed
by the Sharia. Consequently, a mere denial is insufficient to collapse the legal
presumption established by the rule of possession.

Furthermore, the research distinguishes between civil liability and crimi-
nal conviction. While possession is sufficient to establish civil responsibility
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(such as the guarantee of a usurper or daman al-yad), it is not necessarily
sufficient to prove specific crimes that have strict statutory evidentiary re-
quirements. For example, the crime of theft requires specific proofs such as
a double confession or the testimony of two just witnesses. Therefore, while
being in possession of a stolen item proves the status of "possession of stolen
property" or "usurpation" (ghasb), it does not automatically prove the act of
"theft" (sarqat).

4. Conclusion

The research concludes that the validity of possession remains a robust
legal presumption even in the face of denial by the possessor. The jurispru-
dential evidence suggests that physical dominion creates an amarity (evi-
dence) of belonging that outweighs the Principle of Correctness applied to
the possessor's speech. However, this validity is contingent upon the exclu-
sivity of control; if multiple people have access to the location, the strength
of the rule of possession diminishes, potentially shifting the status of the item
to lost property.

In the context of the conflicting court rulings, the research supports the
appellate court's cautious approach. While the rule of possession confirms
the defendant's connection to the illicit item, it cannot bypass the specific ev-
identiary requirements for crimes like theft. Thus, the possessor can be held
responsible for the liability of the item (ghasb) but cannot be convicted as a
thief solely based on possession. This distinction preserves the integrity of
the rule of possession while upholding the high standards of proof required
in criminal law.
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