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Abstract

A condition option is a type of right to terminate a contract necessary for a certain
period of time, which arises based on the consent and agreement of the will of
the parties to the transaction in the form of a condition included in the contract,
which is necessary for one of the parties or both or a third party. The extent of the
option of the condition in the necessary contracts is one of the challenges that can
be raised, which in Islamic jurisprudence includes criteria such as the combination
between the possibility of abatement in the contract and the option of the condi-
tion, or the basis of the contract on the contract or the criterion of the duration of
the contract. This diversity and difference among the rules and the lack of compre-
hensive rules to distinguish the mechanisms of the flow of conditions in contracts
have been reflected in the legal texts of Iran and other Islamic countries, which
makes it necessary to study this issue and reach a proper attitude. The results of
the present article, which was carried out with a descriptive-analytical method,
state that the condition option is a product of the agreement of the parties to the
transaction, and the freedom of will is not absolute and is limited to the way that
it does not contradict the book and the Sunnah and causes the analysis of haram
or sanctions. Do not become halal. Also, it should not be against good morals and
public order. Therefore, by focusing on the principle of sovereignty of the will,
non-opposition to Sharia and the law, and considering the role of the nature and
necessity of that contract, comprehensive and systematic rules can be presented
for the flow of the condition option in contracts.
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Extended Abstract

1. Introduction

The Option of Condition (Khiyar al-Shart) is defined as a specific right to
rescind a binding contract within a determined period, established through
the mutual agreement of the parties or for the benefit of a third party. While
the principle of contractual stability is paramount in Islamic jurisprudence
and modern civil laws, the inclusion of an option to rescind introduces a state
of potential instability (Tazalzul) to the legal relationship. The central legal
challenge addressed in this research is the determination of a comprehensive
criterion to identify which binding contracts permit the inclusion of Khiyar
al-Shart and which exclude it due to their inherent nature or religious prohi-
bitions.

In Imami jurisprudence, various criteria have been proposed, such as the
correlation between the validity of bilateral rescission (Igala) and the option
of condition, or the distinction between "divine" acts involving the intent of
proximity to God (Qasda al-Qurbah) and purely commercial transactions.
Similarly, Sunni schools of thought (Hanafi, Shafi'i, Maliki, and Hanba-
li) have introduced criteria based on the compensatory nature of contracts
(Mughabanah), the prevention of the loss of benefits, or the necessity of the
option holder's consent. These jurisprudential differences are mirrored in
modern legal systems. For instance, while Article 456 of the Iranian Civil
Code suggests that all options (except those specific to sale) are generally
applicable to all binding contracts, legal scholars argue that the nature of
contracts like marriage, endowment (Waqf), and guarantee (Dhaman) ne-
cessitates their exclusion. A similar lack of a unified criterion is observed
in Iraqi law, which specifies the option's applicability in certain contracts
like sale and lease but remains silent on a general rule. This research seeks
to bridge these gaps by proposing a systematic, three-stage framework for
determining the applicability of Khiyar al-Shart.

2. Research Methodology

This study employs a descriptive-analytical approach to examine the legal
and jurisprudential principles governing the option of condition. The meth-
odology involves a comparative analysis across three primary dimensions:
Imami jurisprudence, the four Sunni schools, and the civil laws of Iran and
Iraq. The research first reviews existing criteria proposed by classical and
contemporary jurists, subjecting them to critical evaluation based on their
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logical consistency and practical applicability. By identifying the shortcom-
ings of these partial criteria—such as their inability to account for all contract
types or their reliance on inconsistent rationales—the study moves toward
synthesizing a "comprehensive and systematic" model. Sources include pri-
mary jurisprudential texts (Al-Mabsut, Jawahir al-Kalam, Al-Mughni), civil
codes, and contemporary legal commentaries.

3. Research Findings

The research findings indicate that existing criteria are often insufficient
or lack universality. For example, the theory linking Khiyar al-Shart to Iqa-
la (rescission) is flawed because Iqala depends on mutual agreement at the
time of termination, whereas a "condition" is a unilateral right established at
the time of contract formation. Furthermore, some contracts may not permit
Igala but could logically allow a pre-agreed option to rescind.

The study proposes a three-stage systematic criterion for the applicability
of the option of condition:

1. The Principle of Party Autonomy (Rule of Will): The foundation of
any contract is the freedom of the parties to define its terms. Since the option
of condition is a product of mutual consent, it should theoretically be permis-
sible in all binding contracts unless a specific barrier exists. This principle is
supported by the general religious command to "fulfill all obligations" and
"abide by conditions".

2. Compatibility with the Essence (Maqtada) of the Contract: The
option must not contradict the primary purpose or nature of the contract. For
example, in a pledge/security contract (Rahn), the essence is to provide se-
curity and "peace of mind" to the creditor; allowing the debtor to unilaterally
rescind the contract through an option would negate this very purpose. Simi-
larly, marriage is intended for stability and permanence, making a rescission
option contrary to its social and legal essence.

3. Compliance with Sharia and Public Order: The autonomy of will
is not absolute and is limited by divine prohibitions and public policy. Con-
tracts categorized as "semi-worship" or "devotional" (such as marriage or
certain forms of charity/endowment) involve a level of sanctity and public
interest that precludes private parties from introducing instability through
rescission options. In Iranian and Iraqi law, the exclusion of options in mar-
riage is justified by public order and morality.

The findings also highlight a distinction between commercial contracts
and non-commercial/devotional contracts. While commercial contracts
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prioritize flexibility and the protection of financial interests (justifying the
broad use of options), devotional contracts prioritize stability and the fulfill-
ment of a specific religious or social status, thereby limiting the role of party
autonomy.

4. Conclusion

The study concludes that the diverse and often conflicting criteria found
in Islamic jurisprudence and modern legislation stem from a failure to view
the problem through a multi-layered lens. By adopting the proposed three-
stage framework, legal practitioners and jurists can achieve a more consist-
ent and predictable application of the law.

The principle of party autonomy serves as the general rule, granting par-
ties the right to include Khiyar al-Shart in most binding transactions. How-
ever, this right is systematically restricted when it interferes with the essen-
tial nature of the contract or violates public order and Sharia principles. This
approach explains why the option is readily accepted in sale and lease but
rejected in marriage, endowment, and security contracts. Ultimately, a com-
prehensive criterion must balance the need for contractual flexibility with the
necessity of preserving the fundamental legal and social structures intended
by the legislator. This systematic model provides a "worthy attitude" and
a "comprehensive perspective" for future legal indexing and judicial deci-
sion-making in international Islamic law contexts.
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