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Abstract

Based on Article 45 of the Constitution, public waters are considered part of the
Anfal, but according to the opinion of the jurists of the Guardian Council that it is
against Sharia to count the waters as Anfal, Article (1) of the Law on the Equitable
Distribution of Water is set in such a way that public waters are considered part
of the commons. he does. On the other hand, the examination of the opinions of
jurists and different jurisprudential approaches in the field of the nature of public
waters shows that it is possible to pursue different approaches to the exploitation
of public waters based on considering public waters as part of public waters. Ac-
cording to the legal status of irrigation rights, the question arises as to what is the

g optimal jurisprudential approach in the challenges of using rights in public waters.
o7 The findings of this research with a descriptive-analytical approach from the base
N of reference to library sources showed that there are the necessary jurisprudential
oo foundations to consider public waters as enfal, but considering public waters as
2 part of the public commons, as well as the state of their being enfal, the legal con-
S frontation with the rights in Cases such as the definition of the right to irrigation or
_@; the legal effects of the reduction of traditional rights by the government in order to

modify the pattern of water consumption in the laws of the five-year development
plans, should not be based on the argumentative approach of considering public
waters, which allows any amount of private ownership in public waters.
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Extended Abstract

1. Introduction

Public water ownership in Iran presents significant juridical and juris-
prudential challenges, notably influenced by natural factors, water scar-
city, and evolving governance. The transformation of traditional water
management rules has profoundly impacted the rights of traditional water
right (hagabeh) holders. Historically, water ownership has shifted from
private acquisition (Civil Code) to public wealth (Water Nationalization
Law) and eventually to the concept of Anfal (public wealth belonging to
the Imamate) in Article 45 of the Constitution, before being classified as
common public properties in the Fair Water Distribution Law. This re-
search addresses the central question: What is the optimal jurisprudential
approach to the challenges of utilizing water rights in public waters? It
aims to provide a practical and shared theory derived from Imamiyyah
jurisprudence and Iran's legal system, critically assessing existing laws
and emphasizing the rights of water right holders, thereby offering a nov-
el contribution to the field by addressing limitations in prior research.

2. Research Methodology

This study employs a descriptive-analytical approach, primarily draw-
ing on library resources to investigate the jurisprudential and legal di-
mensions of water ownership and water rights. The methodology aims
to identify necessary jurisprudential foundations for classifying public
waters, analyze the precise definition and nature of hagabeh, and discern
the influence of different jurisprudential categories (Anfal, Mubahat, or
common public properties) on water rights. It seeks to establish criteria
for evaluating a desired water ownership system, leading to an optimal
legal framework for water resource management.

3. Research Findings

Hagabeh is defined as a legitimate and specified share of water for a
property or its owner, as determined by ancient records, deeds, or court
rulings. Critically, hagabeh is tied to the property, not the individual own-
er, and cannot be transferred independently of the land. It is jurispruden-
tially comparable to an easement (haqqg-e irtifaq) due to its property-de-
pendent, supplementary, and permanent nature, and it primarily relates to
surface waters. While haqabeh itself is not an object of ownership, but a
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right of consumption, the jurisprudential classification of public waters
significantly impacts its scope and the government's regulatory authority.

If public waters are considered Mubahat (permissible to acquire), it
implies private ownership upon acquisition, leading to a restricted gov-
ernment role and necessitating compensation for water right holders if
their traditional hagabeh is limited. This traditional view, reflected in
some legislative acts (e.g., Article 18 of the Fair Water Distribution Law),
hinders modern water management and conservation efforts as it requires
compensation for restricted water or for revenue from its sale.

Conversely, classifying public waters as Anfal or common public
properties grants the government broader authority to reform consump-
tion patterns, encourage modern irrigation, and conserve water. Anfal,
jurisprudentially akin to public property, is considered owned by the
Imamate (leadership) for public interest, thus preventing private owner-
ship of surplus water and negating the need for government compensa-
tion in such cases. The criterion of "ownerlessness" (la rabba laha) is cen-
tral to identifying Anfal, extending beyond land to include natural waters
like seas, which are considered Anfal due to their origin without human
intervention. Waters where human intervention creates usability, or those
explicitly deemed common (like "water, pasture, and fire" in specific had-
iths), are categorized differently.

A significant finding is the possibility of reconciling these two criteria:
public waters are Anfal by default (ownerless), unless legitimate human
intervention, with authorization from the ruling authority, establishes a
specific, permissible private right. This approach counters the Mubahat
assumption where acquisition is inherently permissible without govern-
mental oversight.

The Guardian Council's jurisprudential interpretation has significantly
influenced current Iranian law, leading to the reclassification of waters
from Anfal (as per Article 45 of the Constitution) to common properties
in Article 1 of the Fair Water Distribution Law. However, this "common"
classification is often interpreted in practice in a way that aligns with
Mubabhat, implying little need for government permission for acquisition,
which undermines effective state control over water resources. While
some Guardian Council rulings acknowledge government management
authority, they still require judicial determination of rights infringement,
indicating a tension between state authority and traditional rights.
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4. Conclusion

The research concludes that the optimal jurisprudential approach for
managing water rights is to consider public waters as Anfal. This clas-
sification, supported by the capacity of Article 45 of the Constitution
and jurisprudential principles of ownerlessness, empowers the Islamic
government with primary authority over water resources, making private
exploitation contingent on official permission. This approach is crucial
for addressing national water crises and promoting efficient resource
management, as it enables the government to enforce modern irrigation
techniques and conserve water without being burdened by compensation
for restricted traditional haqgabeh.

Even if waters are considered common public properties, the legal
framework must consistently reflect this by ensuring government over-
sight and requiring permission for acquisition, rather than defaulting to
the Mubahat principle that assumes automatic acquisition rights. While
strong governmental authority is essential for water management, it must
be balanced with clear legal safeguards to protect the legitimate rights of
water right holders, preventing arbitrary curtailment of hagabeh. Both the
legislative and executive branches, as components of the Islamic govern-
ment, must collaborate to establish precise legal criteria for water con-
sumption, ensuring both efficient management and rights protection.
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